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LAW OF THE SEA AND PEACEFUL USES OF THE
SEABEDS

MONDAY, APRIL 10, 1972

House oFr REPRESENTATIVES,
ComyrrTee oN FOREIGN AFFAIRS,
SUBCOMMITTEE ON INTERNATIONAL
OreAN1ZATIONS AND MOVEMENTS,
Washington, D.C.

The subcommittee met at 2:05 p.m. in room 2255, Rayburn House
Office Building, Hon. Donald M. Fraser (chairman of the subcom-
mittee) presiding,

Mr. Fraser: That meeting of the subcommittee will please come
to order.

We are expecting several other members of the subcommittee, but
I think we might start and I am sure they can catch up after arriving.

Today the subcommittee begins hearings on the law of the seas and
peaceful uses of the seabeds. Our focus will be on the U.N.-sponsored
Law of the Sea Conference planned for 1973 and the preparations for
it. During the past month, while serving as a congressional adviser on
the U.S. delegation to the meeting of the U.N. Committee on the Peace-
ful Uses of the Seabeds, I became more aware not only of the impor-
tance of this subject to peoples of all nations but also of its great tech-
nical, political, and legal complexities, all of which make it extremely
difficult to reach agreements. But the alternative to comprehensive
international agreements would appear to be an ever-increasing
struggle among nations over the resources and uses of the seas and
seabeds,

We hope that our hearings in this subcommittee will make some
contribution toward better coneressional and public understanding
of this subject. In the course of the hearings over the next few weeks,
we will attempt to get a clear and balanced definition of our national
interests on the law of the seas and seabeds by hearing testimony from
representatives of 17.S. Government agencies. international legal and
marine scholars, and representative experts on mining, petroleum,
and fishing interests, among others,

This afternoon we are pleased to welcome a panel of expert wit-
nesses from the executive branch led by the Honorable John Steven-
son, Legal Adviser of the Department of State, who also serves as
Chief of the 1.S. Delegation to the UU.N. Seabeds Committee. Mr.
Stevenson is accompanied by Jared Carter, Office of Ocean Affairs in
the Department of Defense: the Honorable Howard Pollock, a former
Member of the House of Representatives and presently serving as
Deputy Administrator of the National Oceanic and Atmospherie
Agency; and Mr. Leigh Ratiner. Ocean Affairs Officer, Office of the
Assistant Secretary of Interior for Mineral Resources.

(1)
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Mr. Stevenson, you have a prepared statement and I understand
you may wish to read it.
- .
Mr. StevensoN. I would like to.
Mr. Fraser. Very well. Please proceed.

STATEMENT OF JOHN STEVENSON, LEGAL ADVISER, DEPARTMENT
OF STATE; CHIEF OF U.S. DELEGATION TO U.N. SEABEDS
COMMITTEE

Mr. StevensoN. Thank you, Mr. Chairman.

I do welcome this opportunity to appear before this committee today
to discuss preparations for the Law of the Sea Conference. As you men-
tioned, I am accompanied by Mr. Howard Pollock, who represented the
State of Alaska in the House of Representatives and who is now Dep-
uty Director of the National Oceanic and Atmospheric Administration,
Department of Commerce ; Mr. Jared Carter, who is currently Deputy
Director of the Office of Ocean Aflairs, Department of Defense: and
Mr. Leigh Ratiner, who is the Director of Ocean Resources, Depart-
ment of the Interior,

Mr. Chairman, may I say how helpful it was to me as head of the
U.S. delegation to the U.N. Seabed Committee that you were able to
serve as a congressional adviser on our delegation and to spend some
time with usin New York during the committee’s March session. 1 hope
you will continue this interest in the delegation. We continue to look
forward to close and continuing contact with the Congress on the im-
portant questions involved in this negotiation.

Mr. Chairman, the nations of the world are now facing a erisis in
the law of the sea. Basic principles that have governed the activities of
men and nations on the seas for centuries are being challenged, and
international procedures for adapting these principles to modern con-
ditions are under severe strain. While we should not minimize the im-
plications of this situation for specific uses of the seas, I believe there
are also broader implications for the international community that
should not be overlooked.

First, the law of the sea lies at the heart of modern international
law as it emerged in the 17th century. Shonld it collapse under the
weight of conflicting unilateral actions based almost exclusively on
immediate national interests, the result will be a severe blow to the
prospects for the rule of law not only in the oceans, but in the interna-
tional community generally.

Second, the law of the sea governs the activities of States on, under,
and over two-thirds of this planet. The importance of the oceans to
the security and well being of all mankind is increasing at an extraordi-
nary rate. It is clear that as the magnitude of interests in the seas
increases, the danger of conflict—and hence the need for law—increases
as well.

The United States is a party to the four conventions in the law of
the sea adopted at the 1958 Conference on the Law of the Sea. While
these conventions represent a very significant codification of the law
of the sea, there are several problems with them. The 1958 conference.
as well as a subsequent 1960 conference specifically called for this pur-
pose, were unable to resolve the question of the maximum bresdth of
the territorial sea and coastal state fisheries jurisdiction. Moreover.,
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there was no agreement on a precise seaward limit for coastal state
sovereign rights over seabed resources of the Continental Shelf, The
issue of an international regime for the seabeds beyond this limit
was considered premature at the time. The dangers of pollution were
not yet fully appreciated.

At the same time, since World War 11, many technological changes
have oceurred. Offshore oil and gas production is becoming a very
significant source of energy constituting approximately 17 percent of
the U.S. production at the present time in the case of petroleum. Tech-
nology is being developed looking to extraction on a commercial basis
of hard minerals from manganese nodules on the deep ocean floor.
Some of our e xperts anticipate that by the end of this decade we will
have commercial production.

Nuclear submarines and supertankers have become important users
of the oceans. Sophisticated methods of fishing have developed that
inerease the danger of overfishing and economie disloeation. Scientific
research in the oceans is growing in importance not only to our under-
standing of the oceans, but to our total understanding of our planet
and its environment, including the weather.

During the period since the 1958 and 1960 Law of the Sea Confer-
ences coastal state claims over the oceans have proliferated. While the
United States adheres to the territorial 3-mile limit for the territorial
sea, a plurality of States now claim 12 miles. Some even claim more
than 12 miles, and up to 200. Others have limited the substance of
their claim to seabed resources and fisheries, but have also asserted
such claims as far as 200 miles or more. Needless to say, should this
trend continue unchecked, what would result is a partition of the oceans
by coastal states—something that the law of the sea first addressed in
the 17th century.

I should pmnt out that a universal 200-mile limit would in itself em-
brace over 30 percent of the oceans—Soviet geographers calculate that
it might be as much as 50 percent. This (‘\})M!lel":t trend in maritime
_]lltl‘«{llt“hml is also intensifying the nature of disputes regarding sov-
ereignty over small islands’ and other land areas that would otherwise
be of little significance, but that might be used to calculate extensive
maritime jurisdiction.

For all these reasons, the 1973 Law of the Sea Conference acquires
particular importance. The essential questions are whether we as a
world community can adapt to technological change and act quickly
enough to assure that such change benefits all of us, and whether we
can outpace the trend in unilateral claims that will render negotiation
far more difficult, if not impossible.

President Nixon clearly indicated our assessment of the seriousness
of this situation at the start of his Statement on United States Oceans
Policy of May 13,1970

The nations of the world are now facing decisions of momentons importance
to man's use of the oceans for decades ahead. At issue is whether the oceans will
be used rationally and equitably and for the benefit of mankind or whether they
will become an arena of unrestrained exploitation and conflicting jurisdictional
claims in which even the most advanaged States will be logers.

The issue arises now—and with urgency—becanuse nations have grown increas-
ingly conscious of the wealth to be exploited from the seabeds and throughout
the waters above, and because they are also becoming apprehensive ahout eco-
logical hazards of unregulated use of the oceans and seabeds. The stark faet is
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that the law of the sea is inadequate to meet the needs of modern technology and
the concerns of the international community. If it is not modernized multilat-
erally, unilateral action and international conflict are inevitable.

This is the time, then, for all nations to set about resolving the basic issues of
the future regime for the oceans—and to resolve it in a way that redounds to the
general benefit in the era of intensive exploitation that lies ahead. The United
States as a major maritime power and a leader in ocean technology to unlock
the riches of the ocean has a speecial responsibility to move this effort forward.

What emerged from the President’s statement was a new United
States oceans policy designed to accommodate a wide variety of
domestic and international interests. Particularly with respect to
maritime limits questions—which are among the most controversial—
we sought to understand the major interests that lie behind positions
in favor of broad limits and of narrow limits. It is our conviction that
these interests can be harmonized or accommodated to a large degree
in & general international settlement, if they are addressed by dealing
with the real problems involved. Such an accommodation should be of
greater value and duration than an arbitrary compromise.

I turn now to various elements of the President’s policy.

The United States has recognized that the only practical possibility
for agreement on the breadth of the territorial sea lies in acceptance
of a 12-mile maximum limit. After careful study of our own reasons
for adhering to the 3-mile limit, we decided that it would be possible
to accept a 12-mile limit if it were broadly agreed, rather than uni-
laterally asserted, and if it were accompanied by agreement on free
transit through and over international straits—that is, straits used
for international navigation.

The reason why the United States is insisting on this guarantee of
free transit throngh and over straits used for international navigation
18 that with the move from a three to a 12-mile territorial sea, interna-
tional straits between 6 and 24 miles would become overlapped by ter-
ritorial seas. While the right of innocent passage through the terri-
torial sea in straits may not be suspended under the terms of the 1958
Convention on the Territorial Sea and the Contiguous Zone, innocent
passage does not include submerged transit by submarine or overflight
by aircraft.

Moreover, some coastal states have interpreted innocent passage
subjectively, arguing for example that the flag, cargo, or destination
of a vessel is a relevant consideration. The absence of clear guarantees
of free transit through international straits would create a number
of critical pressure points around the world where the potential for
conflict could dramatically increase. We saw one such sitnation de-
velop prior to the 1967 war in the Middle East.

Just as the question of navigation and overflight in straits within
12 miles of the coast is one key aspect of the territorial sea issue, the
rights of coastal states over resources beyond a 12-mile territorial sea
are another vital aspeet of this same issue.

With respect to fisheries, there is no doubt that an international
settlement cannot be reached that does not protect the regulatory
interests of coastal states in fisheries well beyond 12 miles. The economic
and social problems caused by highly mobile distant water fish-
ing fleets using advanced methods are not unique to developing coun-
tries; our own coastal fishermen have the same problems, In order to
resolve this problem, we have proposed delegating regulatory author-
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ity to coastal states with respect to two types of fish that together
comprise over 75 percent of the world’s fish catch : Coastal species, that
is species that normally reside off the coast; and anadromous species,
that is species such as salmon that spawn in fresh water, then migrate
far out to sea, and finally return to their streams of origin. The au-
thority delegated to the coastal state would be subject to interna-
tional standards, such as those designed to assure conservation and
maximum utilization of fisheries as well as an agreed formula for his-
toric fishing rights. We regard compulsory settlement of disputes as
an essential aspect of any such settlement.

On the other hand, we do not believe there can be effective coastal
state management of highly migratory oceanic species such as tuna,
which appear off the coast of any one nation for only a short period
of time. Accordingly, we propose that such species be managed by
international and regional organizations.

I turn now to the seabeds. With respect to the seabed resources be-
yond the territorial sea, coastal states already enjoy sovereign rights
for the purpose of exploring the Continental Shelf and exploiting its
natural resources. As I indicated earlier, a precise limit for the exer-
cise of such rights was not agreed to at the 1958 conference although
it is clear that such rights extend at least to where the water reaches a
depth of 200 meters (about 600 feet).

A precise limit would determine not only the extent of the seabed
area subject to coastal state sovereign rights over resources, but also
the size of the international seabed area that would be subject to a new
international regime to be established by the law of the sea conference
pursuant to the declaration of principles adopted by the General
Assembly of the United Nations in 1970. With respect to the interna-
tional area, the United States has proposed a new international organi-
zation to regulate and license exploration and exploitation and to
collect revenues from such activities primarily for the benefit of
developing countries,

In the context of considering alternative seabed limits, the narrow-
est limit on which agreement could conceivably be reached would be
200 meter depth line. Although the distance from shore of the 200
meter depth line varies from several miles to several hundred miles;
an average would be less than 50 miles. Many developing coastal states
have urged much broader limits for coastal state jurisdiction, such as
200 miles or the entire continental margin.

We have proposed an intermediate zone as a means of resolving this
problem. The intermediate zone would begin at the 200-meter depth,
or in eases where the waters reach a greater depth within 12 miles, at
the edoe of a 12-mile territorial sea, were agreement achieved on a
12-mile territorial sea. We proposed that the intermediate zone extend
seaward to embrace the continental margin, but have also indicated
last summer and at the most recent session of the U.N. committee our
willingness to consider several criteria, including a mileage distance
from shore, for the outer limit of the intermediate zone. Within the
intermediate zone, coastal states would regulate exploration and ex-
ploitation, but there would also be international standards and com-
pulsory dispute settlement designed, for example, to assure protection
of other uses of the area, global protection of the marine environment
from seabeds pollution, and some sharing of revenues with the inter-
national community.
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In our view, scientific research in the oceans is, and should be, bene-
ficial to all. The United States supports both maximum freedom of
scientific research and maximum efforts to ensure dissemination of the
results of such research. There is in our view no inherent contradiction
between the exercise of resource jurisdiction by coastal states and the
protection of free and open scientific research. On the contrary, such
research can enhance the ability of coastal states to derive maximum
benefits from resources under their jurisdiction. Thus, one important
aspect of the intermediate zone proposal for the seabeds is that coastal
states control over exploration and exploitation of resources would not
restrict other uses of the area such as scientific research.

Finally, in this brief summary of U.S. policy I turn to pollution,
The United States is vigorously seeking to bring ocean pollution under
effective international regulation in a number of different forums.
IMCO has produced several conventions on pollution from ships, and
is continuing this work. Also significant are IMCO’s attempts to lessen
the chances of collisions at sea through such measures as traffic separa-
tion schemes. The United States is working for a convention on ocean
dumping, an environmental monitoring system, an international fund
for research, as well as other measures in the context of the 1972
Stockholm Conference on the Human Environment. The U.S. draft
seabed treaty presented to the U.N. Seabeds Committee roposes that
the international seabed organization to be established Ly the law of
the sea conference be given broad regulatory and emergency powers
in order to prevent pollution arising from exploration and exploita-
tion, as well as from all deep drilling, in the international seabed
area.

Also, one essential advantage of an intermediate zone on the seabeds
18 that minimum environmental standards can be fixed internationally,
thus better assuring protection of the ocean environment as a whole,
assuring coastal states that they will not suffer competitive economic
disadvantage by applying such standards, and assuring coatal states
not only the right to apply higher standards if they so choose, but the
right to seek technical assistance from the international authority in
doing so,

I now would like to summarize briefly the preparations to date for
the 1973 Law of the Sea Conference next fall. The General Assembly
will decide the precise date and agenda of the 1973 Law of the Sea
Conference next fall. In the meantime, there have been three meetings
of the U.N. Seabed Committee since it has been charged with prepara-
tions for the conference. The committee now has 91 members.

During these three meetings of the Seabed Committee, almost all
members have indicated their general views. While the United States
has not agreed with all the views expressed, the discussions to date
indicate at least the broad parameters of a possible eventual agree-
ment consisting of the following elements:

First, a 12-mile territorial sea, with freedom of navigation and over-
flight beyond that limit;

Second, coastal state economic controls over fisheries and seabed
resources beyond 12 miles;;

Third, an international regime for the seabed beyond the area of
coastal state economic jurisdiction.

The key unsettled issues on which the success or failure of the 1973
Law of the Sea Conference will doubtless hinge are the following:
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First, how far beyond 12 miles should coastal state economic juris-
diction P\tend and should it be exelusive or subject to international
standards and accountability ¢

Second, free transit through and over international straits.

Third, the nature of the inter national regime and machinery in the
area bey ond coastal state economic jurisdiction.

Finally, the nature of the legal regime for the control of marine
pollution beyond 12 miles.

With your permission, Mr. Chairman, T will be happy to supply the
committee, for the record, with copies of certain statements we have
made explaining our position on these key substantive issues in greater
detail. However, in view of the widespread interest among developing
countries in a 200-mile exclusive coastal state economic zone beyond
the territorial sea, and the fact that some have included pollution con-
trol within this concept, I would like to outline our principal objec-
tions to such exclusive resource jurisdiction and to comment briefly on
the pollution question.

First, let me make it elear that we are not opposed to delegating
extensive controls over resources to coastal states in broad areas beyond
the territorial sea as part of an agreed “Law of the Sea” settlement.

However, it is our view that these controls must be based on an ex-
press delegation of anthority from the international community, must
take into account community interests, and must be accompanied by
coastal state accountability to other members of the community. In-
ternational standards and compulsory dispute settlement are accord-
ingly essential. Exclusive coastal state economie jurisdiction tcnds to
lll"l{‘;fllfl the existence of international community interests in the
aren, particularly as regards other uses such as freedom of navigation,
overflight, and scientific research. There is a danger that exclusive eco-
nomie jurisdiction may be expanded to interfere with such other uses.

Secondly, fisheries are more than just an economic resource; they
are a vital source of animal protein for the world. There is, accord-
ingly, a community interest in assuring that coastal state regulation is
ace nmpmwrl by accountability to the community for conservation and
for insuring maximum utilization of fisheries consistent with sound
conservation practices. As a practical matter, there should be an agreed
international formula regarding historic fishing activities of other na-
tions in coastal areas.

Thirdly, fish do not observe arbitrary lines in the ocean. As a rule,
fishing activity for particular stocks should be subject to the same
management regime. Thus, coastal state regulation of coastal and
anadromous species such as salmon should be based on the migratory
habits of such species. Moreover, certain species of fish such as tuna are
highly migratory, frequently crossing entnv oceans. Accordingly, we
believe such migrator y $pecies can nnl\ be effectively managed by in-
ternational and regional organizations rather than by individual
coastal states. '

Fourthly, one of the important objectives of an international seabed
regime is to provide for equitable sharing of benefits from seabed min-
erals. Most petrolenm and gas resources are located in the continental
margins off the coast. With few exceptions, these margins would be
largely embraced by a 200-mile exclusive resource zone. Revennes for
the international community as a whole from seabed minerals will not
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be very meaningful unless payments for this purpose are made not
only with respect to the deep seabed exploitation of hard minerals
contained in manganese nodules, but also, at least in some measure,
with respect to the exploitation of the petroleum and gas resources of
the continental margin beyond the 200 meter depth line. It is estimated
that approximately one-half of the offshore petroleum lies beyond the
200 meter depth.

Finally, we believe that minimum international standards for pro-
tecting other uses of the sea, as well as protecting the marine environ-
ment itself from pollution arising from seabed exploration and exploi-
tation, are in the general interest, and that these should be applied to
the continental margin beyond the 200-meter depth.

With respect to pollution, as I indicated a number of coastal states
have urged that pollution jurisdiction should accompany coastal state
resource jurisdiction in the area beyond a 12-mile territorial sea. This
will doubtlessly continue to be an important area of discussion and
negotiation.

First, let me indicate the areas where there seems to be general agree-
ment. Coastal state jurisdiction over marine pollution emanating from
land is clear. Moreover, it scems generally understood that coastal
state economic jurisdiction over seabed resources, including such juris-
diction in an intermediate zone, will include coastal state controls over
pollution from exploration and exploitation of such resources. The
1ssue is the extent to which such coastal state controls should be subject
to international standards, international inspection, and international
dispute settlement, including minimum standards promulgated by
the international seabeds organization for this purpose.

There is difficulty in dealing with the question of pollution from
vessels. On the one hand, the interest of coastal states in protection
from such pollution is clear. On the other hand, the international inter-
ests in freedom of navigation could be seriously compromised by
coastal state controls over vessels and their movements in the interest
of pollution control. Moreover, the fact that vessels by their very na-
ture move over large distances tends to raise serious practical questions
regarding the effectiveness and harmonization of different coastal state
measures. At present, as I indicated, the Intergovernmental Maritime
Consultative Organization, IMCO, is very active in the field of pre-
venting pollution from vessels by agreed international arrangements,
and has produced a number of conventions on the subject. With re-
spect to IMCO’s future activities in this area, at least two problems
must be addressed :

First, the role of IMCO in continuing to develop international stand-
ards, and the extent to which this role needs strengthening to protect
the interests of coastal states.

Second, whether additional measures for international cooperation
in enforcement are desirable, and the extent to which these should in-
volve IMCO, coastal states, or both.

If I could summarize, Mr. Chairman, what T have said about coastal
state resource jurisdiction and related pollution problems, it would
be that the existence of strong international and noncoastal interests
must he taken into account in determining the nature and extent of
coastal state controls, but that there need be no inherent or inevitable
conflict between the two if the problems are addressed by all con-
cerned with precision and in a spirit of mutual accommodation.
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I propose to conclude with a review of last month’s meeting of the
Seabed Committee held in New York.

With respect to seabeds, the meeting was encouraging. Debate was
structured, and tended to highlight the issues discussed earlier. A
working group was estab lished on principles that would form the
first section of seabeds articles; additional working groups on machin-
ery for the seabed regime are contemplated for the summer meeting
in Geneva.

One disturbing element of the seabed discussion was the revival
of the divisive issues inherent in the so-called “Moratorium Resolu-
tion™ passed by the General Assembly in 1969 over the opposition of
the United States and many others, That resolution purported to
declare & moratorium on all exploitation of the seabed beyond the lim-
its of national jurisdiction, without defining those limits. Among its
other undesirable features, such a resolution encourages coastal states
to expand their jurisdiction at the expense of the international area—
and indeed, one of the strongest supporters of the resolution did just
that.

We believe that the development of technology will not prejudice
options regarding a seabeds regime if we proceed on schedule with
treaty negotiations. Moreover, recognizing the need to preserve such
options, the President stated in 1970 that all exploration and exploita-
tion beyond 200 meters should be subject to the international regime
to be .wwv:i upon. Accordingly, it is to be hoped that the first subcom-
mittee of the U.N. Seabed Committee will not permit itself to be
diverted by attempts to revive the moratorium issue at the expense of
constructive and timely work on the seabeds regime.

The second subcommittee, charged with the more traditional law of
the sea subjects, spent virtually the entire session waiting for three
regional groups to complete a proposal on a list of subjects and issues
that would form the basis for discussion. Tt was introduced in the
last week and contained certain unbalanced formulations that most,
if not all, delegations must have known from the outset could not be
accepted by others on a consensus basis. These formulations would,
in effect, prejudice the ultimate resolution of the issues before substan-
tive consideration of them was completed. Moreover, while certain
delegations made very useful substantive statements in the subcom-
mittee—particularly on fisheries—others seem to exclude the possibility
of substantive progress on any issue in the subcommittee until the list
has been agreed and there has been general discussion of the list as a
whole and the respective priorities to be assigned for discussion of
different subjects.

Since there is no substantial disagreement regarding the compre-
hensive nature of the list, but only regarding the wording of cer-
tain items, further work on the list should not be permitted any
longer to impede substantive progress. Moreover, if possible a text
of the ]I-\f should be prepared in informal consultations prior to this
summer’s meeting so that it can be agreed at the outset of that meet-
ing. The chairman of the Seabed Committee has agreed to arrange
for such consultations. A copy of the proposed list, as well as the U.S.
proposed amendments, will be submitted for the record.

Despite the unfortunate aspects of the list, a wholly negative in-
terpretation is unwarranted. We now see more clearly the political
parameters of the negotiation, and all delegations have a better under-
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standing of each other’s positions and the options available. This
had to occur; what is unfortunate is the way it occurred and the
amount of time involved.

The third subcommittee, charged with the subjects of pollution and
scientific research, spent considerable time discussing the coordina-
tion of various international activities regarding marine pollution, and
trying to identify the arcas in which the Law of the Sea Conference
could most usefully concentrate its efforts. Some delegations have
been urging complete treatment of all aspects of marine pollution
at the Law of the Sea Conference, including pollution from land-
based sources. Others have emphasized the important responsibilities
of other international organs in this field and have taken a more
cautious approach to the scope of the Law of the Sea Conference in
thisregard.

Mr. Chairman, while the preparatory work thus far has not fully
met our expectations, we remain convinced that these negotiations and
the conference should continue on schedule. Technology is not stand-
ing still. Unilateral claims are proliferating. The essential element
for success lies in the difficult political decisions that governments must
make to reach agreement, not in technical work that can be completed
expeditiously once such decisions are made. It is our view that delay
will only increase the difficulty of reaching such decisions.

The oceans are not a remote and largely inaccessible part of the
planet or the universe. They are an integral part of our entire exist-
ence. The interests at stake in resolving a new legal order for the oceans
are diverse, immediate, and vital to almost everyone. If we can bring
the collective will and collective procedures to bear on providing new
and effective international law and international institutions for the
oceans, this eould well point the way to a new dimension in interna-
tional relations and new confidence in the ability of the international
community as a whole to come to grips with its most pressing problems.

Thank you, Mr. Chairman.

Mzr. Fraser. Thank you very much, Mr. Stevenson. That was a very
clear and helpful statement.

In the question period to follow I understand that both you and
others at the table will respond as appropriate.

Mr. Stevenson. Yes, Mr. Chairman.

Mr. Fraser. In the Secretary of State’s most recent, foreign policy
report it stated that in proposing draft treaty articles on a 12-mile
territorial sea and free transit throuch straits that the United States
has indicated that a successful Law of the Sea Conference would have
to fulfill the objectives of these articles. For the record would you
differentiate between the currently accepted principle of innocent
passage and the concept of free transit to which you referred in your
statement ?

Mr. Stevexson. Yes, Mr. Chairman.

The current concept of innocent. passage does not permit overflight
by aircraft and requires submarines to transit on the surface. More-
over, although this was not a necessary implication of the term “inno-
cent passage” as it was originally used, a number of states have come
to take a subjective interpretation of innocent passage in the sense
that they have alleged that it permits a state to determine on a subjec-
tive basis the innocence of the passage based on the cargo or destination
or character of the vessel.
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I think that T should also point out, of course, that the concept of
innocent passage has been linked with the concept of the territorial
sea, and that while free transit is different from innocent passage with
respect to transit through what is conceded or agreed to be territorial
waters, free transit is also a more limited right than the right of
freedom of navigation that countries have enjoyed in the high seas
generally, For example, as I pointed out in our statement, the United
States has taken the position that there is a right of freedom of navi-
gation in straits which are wider than 6 miles. Under the President’s
proposals, in straits between 6 and 24 miles wide, which would be
overlapped by territorial seas with a 12-mile territorial sea, in effect
we are urging a more limited right of transit through the strait where
previously there was a right of freedom of navigation which would
have permitted activities other than simply transiting.

We have been very careful to point out that we would not in any
sense wish to suggest that states under a right of free transit would
have anything other than the limited right to go from point A outside
the strait to point B on the other side of the strait.

Mr. Fraser. Let's just focus on that last distinction, What could
you do under the concept of freedom of navigation which will con-
tinue to apply outside of territorial waters that you could not do under
the free transit concept?

Mr. Stevenson. Well, there are a number of things that you of
course could do. Under our draft articles we are talking about freedom
solely for the limited purpose of transit, so that you would not be able
to do anything that was not for the purpose of transit, whereas on
the high seas generally a state can do what it wishes as long as it does
not unreasonably interfere with other uses of the high seas by other
countries, For example, you can conduet military maneuvers or exer-
cises on the high seas but you could not do so when you are simply
exercising a limited right of transit through a strait.

Mr. Fraser. That is fairly easily understood with respect to military
vessels that might, as you say, be engaged in training exercises or some
other kinds of

Mr. Stevexson. Well, for example, scientific research within terri-
torial waters depends on the consent of the coastal state. On the high
seas, you can conduct scientific research, again with reasonable regard
for other people’s uses of the high seas. We are not suggesting that
there would be a right to conduct scientific research accompanying
this right of free transit throngh international straits.

Mr, Fraser. That is what I was trying to get at, some illustrative ac-
tivities that would be permitted under the concept of freedom and nav-
igation that would also be permitted under the free transit. You have
identified two. One might l’)[‘- scientific research; the other might be
some kind of exercises by military vessels.

Mr. Stevensox. There are other examples. A very simple one 1s just
stopping in the strait. On the high seas there is nothing to prevent a
vessel from stopping and lingering and doing what it wishes as long
as it does not interfere with other uses. It would have no right in exer-
cising a right of free transit through a strait to do that unless, for ex-
ample, stopping was obviously necessary in terms of safety of naviga-
tion or something of that nature,
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Mr. Fraser. Under the concept of free transit would it or could it
be a prerequisite of the transit to first notify the country through
whose territorial waters you were intending to proceed ?

Mr. Stevensox. We would not contemplate notifying because if such
a requirement is introduced there is of course ultimately a risk of this
leading to control of transit through straits.

Mr. Fraser. Moving then from free transit to innocent passage, you
have indicated that one of the differences is that in innocent passage
there is no right of overflight.

Mr. Stevenson. No right of overflight by aircraft. Submarines
would have to navigate on the surface.

Mr. Fraser. Now going beyond those two rest rictions, is there any
limitation under the current concept of innocent passage with respect
to the question, for example, of possible pollution? Suppose a large
oil tanker were proceeding on the basis of innocent passage and the
country whose territorial waters were being perversed feared that for
some reason there might be a significant danger of pollution. How
does the present concept of innocent passage interact with that con-
cern?

Mr. Stevenson. We are very much concerned, Mr. Chairman. and
appreciate very much the problems of navigational sa fety and pollu-
tion risks in international straits which mostly come from naviga-
tional safety problems. It is our view that the appropriate answer
to this problem is through appropriate objective mternational ar-
rangements and not through seme application of the innocent pas-
sage concept to establish particular rules for particular straits. This
s & very real problem but in our view it is not a problem that is limited
to straits; it is a problem that applies to congested maritime areas
generally.

Therefore, while we appreciate this problem, we feel that innocent
passage concepts, particularly in the subjective application of this
concept, are in effect carried further in order to deal with pollution
in the way that a particular coastal state would like to do so. We
don’t think that is a satisfactory answer, either from the standpoint
of the coastal state or from the standpoint of the international com-
munity.

Mr. Fraser. You referred both earlier and now to the fact that our
subjective standards are being sought to be applied by the country to
the innocent passage whose waters are being traversed. To what extent
have these subjective considerations actually been brought to bear in
controlling or regulating innocent passage #

Mr. Stevenson. I think to a certain extent it has been more a
question of talking about doing this in the future than actual imple-
mentation to date, although we have already some indications in some
areas that coastal states are going to apply their own standards to
limit, certain passages and take the point of view that the strait states
as such, without any involvement of users, can decide what the rule
should be. Now of course you did have a comparable problem in the
Middle East in 1967.

I might ask Mr. Carter, since some of these questions bear on De-
partment nl'i" Defense considerations, if he would like to supplement
what T said.
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My, Carrer. Well, T just would point out one striking example was
the control over the straits leading into the Gulf of Aqaba prior to
the June 1967 war in which the determination was made that the
passage of a commercial vessel containing commercial cargo was not
mnocent because it was bound for Israel. There are other examples of
several countries claiming that warships do not have a right of in-
nocent passage even thwugh the international law on the -:le_]u,t seems
quite clear to the effect that they do have a right of innocent pas-
sage. I would not be able now to catalog all of those instances of states
asserting that warships don’t have a “right of innocent passage but
there are a considerable number of them.

Mr. Fraser. And your view is that if the concept of free transit is
agreed upon that any constraints that would be exercised with refer-
ence to pollution control and so on should have an international origin
or comply with international standards rather than being unilaterally
asserted by the country with the territorial rights?

Mr. Stevenson. Yes, Mr. Chairman. We feel that the approach
should be international. Obviously we have not yet reached the point
of being able to agree on what the details of such an arrangement might
be. What we are concerned with clearly is not interfering with the sub-
stance of the right of free transit, but obviously we are prepared to dis-
cuss ways of setting up :lppl'nlu'iattc international standards which will
take into account coastal state interests.

Mr. Fraser. What has been the response in the preparatory meet-
ings? What do some of the other ¢ountries think about the free transit
concept ¢

Mr. Stevenson. I think with respect to that, Mr. Chairman, I would
have to distinguish at least three groups of states. We have received
support from other maritime states such as the Soviet Union, the
United Kingdom and others as well as from a small number of develop-
ing countries such as Argentina, Ethiopia, and Singapore. We have re-
celved opposition from Spain and a number of other straits states. We
do not feel that we have yet had an opportunity to explore with the
straits states as fully as we would like to do so the ways of accommodat-
ing their concerns regarding pollution and navigational safety fields.

In addition to these two oroups there are a great many developing
countries which are not straits states and which may perceive no direct
interest in straits in their own country as such. Many nj these countries
clearly have an interest, in terms of deliv ering their own exports, in the
principle of free transit and in protecting “their commerce from re-
straints that could make it more costly or be disruptive.

Not too many of the countries that are neither straits states nor pres-
ently maritime states have taken a position. Obviously, as in any in-
ternational negotiation, this is one of the elements of a package and of
course it is quite clear that this is something that is important to us,
and that fact is appreciated by other countries,

Mr. Fraser. Mr. Gross.

Mr. Gross. Thank you, Mr. Chairman.

Mr. Stevenson, I take it you are schooled in international law or
maritime law or both # What 1s your background ?

R0-07T1—T72 2
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Myr. Stevenson. My background, sir?

Mr. Gross. From a legalistic standpoint.

Mr. Stevensox. I spent a year teaching international law and 20
years in the practice of law, including international law. I was once the
president of the American Society of International Law. I have been
the legal adviser of the State Department for 3 years.

Mr. Gross., Practiced maritime law as well 7

Mr. Srevexson. 1 did not practice much maritime law as such.

Mr. Gross. I regret that I got here a little late, but from listening
to your statement and reading some of it I get the impression that
you have not made much progress. Am I right in this impression

Mr. Stevenson, Well, I think—

Mr. Gross. I don’t mean you personally; T mean negotiators on
behalf of this country.

Mzr. Stevenson. I think, Mr, Gross, that this is probably one of the
most important, yet I think most difficult, international negotiations
that this country is facing because it, does involve the interests of every
country in the world. It is not an area where many countries at the
present time have no interest; they all have substantial interests in-
volved. It obviously is a diflicult problem to try to find the necessary
principles that will bring about general agreement, but I am not
discouraged.

The educational process has advanced a very great deal from the
time we basically started about a year and a half ago. Although the
Seabeds Committee of the United Nations for some 4 years has been
dealing with the problem of the seabeds, it was not until the General
Assembly in December of 1970 decided to call a comprehensive Law
of the Sea Conference that countries began to address the issues in
the context of arriving at an international agreement.

Mr. Gross. You didn't really expect very much from the United
Nations in the first place, did you ?

Mr. Stevenson. Well, Congressman Gross, I think that this can
be one of the areas in which the countries comprising the United
Nations can make most progress. In some respects it is like the prob-
lem we had with civil aviation. Here is a functional problem that in
many ways requires a generally agreed solution; it is terribly im-
portant to have basie legal rules in this area.

It is a tremendous problem. But, if we cannot make progress in
this area, we are going to hurt not only the United Nations but inter-
national law and all our international relations generally. On the
other hand, if we can make progress in dealing with these functional
problems, I think perhaps it can lead to a better atmosphere and a
more businesslike procedure in other areas.

Mr. Gross. Well, that is just fine. Again I have not gotten an
answer to my first question about whether you really think you made
any progress. As far as the United Nations is concerned, the only thing
that I have found they have agreed upon in many years is the fact
that they are bankrupt and need more money. They all seem to agree
on that, but beyond that, I don’t know of much, if any, accomplish-
ment on the part of that debating society. I suppose you have to string
along with it hoping for the best and fearing the worst.

What about the moratorium resolution? You say in your statement
on page 12 that one of the strongest supporters of the resolution did




just that—in other words, claimed jurisdiction. What country extended
Juw—dut](m’ What country are you talking about in that case?

Mr. Stevensow. 1 was talking about i)l.lfl], which extended its
territorial limits to 200 miles b}ll}lt]\ thereafter.

Mr. Gross. I thought you were perhaps speaking of Chile but it
is Brazil that last year extended, or did they autlmli‘, announce that
they were extending their ter ritorial limits?

Mr. Stevensos. In the spring of last year.

Mr. Gross. Last year?

Mzr. Stevenson. 1971,

Mr. Gross. I knew they contemplated it; I didn’t know they had
served notice on the rest of the world that they had extended their
territorial limits.

Mr. Stevexson. They did.

Mr. Gross. 200 miles.

What are some of the other current developments in the U.N. Com-
mittee that may further delay perhaps a 1973 convention or delay any
real accomplishment on the part of the so-called convention?

Mr. Stevenson. Well, I think in the first place there is clearly a real
educational problem here. You asked me before whether I thought we
had made progress. We cannot make any progress until countries are
able to appreciate what the problem is. Obviously there is always
going to be a certain amount of suspicion in this area, so I think we
have made progress in terms of countries beginning to ider itify their
interests and beginning to see that it is important to everyone to have
a solution. It is not just a question of developed versus developing
countries, but having certain minimum standards is the only way
that you can accommodate the very real interests of all sides.

Mr. Gross. Well, is there to be a 1973 meeting, and if so, where and
what do you anticipate will come out of it? More moratorium resolu-
tions or what do you anticipate?

Mr. Stevenson. Well, the General Assembly in December 1970 in
fact did call a conference for 1973, but next fall's General Assembly
can decide to postpone that Conference if they think there has not
been sufficient progress. At its recent meeting, the Seabeds Con mlitn‘{'
recommended to the U.N. Secretariat that it reserve a period of 5
weeks next spring and another period of 8 weeks in the summer whlf'u
can be used either for the Conference or for more preparatory work,
and I think that the General Assembly

Mr. Gross. You mean so the members can leave New York and go
somewhere to a conference? Is this what you are saying?

Mr. Stevexson. No decision has yet been taken as to where the
Conference would meet. All other meetings to date have been either
in New York or-Geneva.

Mr. Gross. Oh, I see. New York or Geneva. So you don’t know
whether there is going to be a 1973 meeting or not; is that correct?

Mr. Stevenson. One has been called, but the General Ascembly next
fall has to decide the details.

Mr. Gross. Isthat because they don’t have any money ?

Mr. Stevenson. No, it is because they want to see where we stand.
As far as the United States is concerned, we are very anxious to go
forward with the Conference.

Mr. Gross. How much time does it take to determine where you
stand ?
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Mvr. Strvexson. Well, I think that this summer session will be very
important. j

Mr. Gross. Well, you don’t know that you are going to have a sum-
mer session.

Mr. SteveExson. Oh, yes, we will have a 5-week session this summer.

Mr. Gross. Where?

Mr. Stevenson. At the U.N. facilities in Geneva.

Mr. Gross. Is that a pretty good summer climate over there?

Mr. Stevexson. Well, it is better in the summer than in the spring.

Mr. Gross. Better there than in New York?

Mr. Srevexson. Well

Mr. Gross. Or Washington ?

Mr. Stevensox. That depends. For example, there are certain ad-
vantages in facilitating the attendance of more African representa-
tives,

Mr. Gross. Do you have to have some kind of a magnet to get the
African delegates?

Mr. Stevensown. It is less expensive for them to send people to
Geneva than to New York.

Mr. Gross. Are they worried about that? They are not in the T.N.
Have you read that series of articles ahout the cocktail parties in New
York and who some of the best entertainers are ?

Mr. Stevenson. I don’t believe T have, sir.

Mr. Gross. You ought to read it.

Are the Africans helping to speed this thing up or are they drageing
their feet? Are the large countries dragging their feet or the smaller
countries dragging their feet? Which is it.?

Mr. Stevensox. I think any generalizations are apt to be inaceurate.
There are some African countries, I think particularly those that have
gotten into this question and studied it, that realize it is very much in
their interests to move forward. Other countries may feel more in-
clined to delay. T think as far as we are concerned, for the reasons I
pointed out earlier, we think that there really is not too much of a
choice. Unless we really move effectively internationally, there will be
a continuing increase in unilateral claims and it will be increasingly
difficult to deal with the problems. So we hope that the more countries
are eduecated and understand the problem, the more they will all agree
that an international solution is the only solution.

Mr. Gross. Are these extended negotiations having any effect and
if so what kind of effect upon offshore oil and gas developments of one
kind and another, offshore airport building and so on, this sort of
thing ¢

Mr. Stevexson. Well, I think that clearly in order to have the sort
of investment required for offshore mineral resource development,
you need a stable legal regime. To the extent we can achieve such a
regime, we will facilitate such development.

Mr. Gross. That may be true but what is happening in the mean-
time to negotiations with respect to offshore oil development, and with
respect to fisheries and so on and so forth? The industry of fishing, is
anything happening as a result of these prolonged negotiations? Are
plans being delayed and negotiations in those fields delayed ? What is
happening ?
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Mr. Stevenson. Well, it has been our view that technology is going
fol'w:ud and therefore we think it is important that we arrive at an
international solution as promptly as possible.

I think in the fishing area the fact that we do have a Law of the Sea
Conference in prospect is to a certain extent a moderating influence.
It enhances the possibility of arriving at practical interim solutions
that look toward a more general solution later on. Perhaps the prospect
that we had this Conference scheduled in 1978 made it easier to arrive
at a tentative agreement with Brazil on fishing which is still, of course,
subject to review by the two Gover nments.

Mr. Gross. You mean that Brazil is going to miss the {111]mr'iiinit_\'
to seize our fishing boats as some other countries have been doing?

Mr. Stevenson. I think, Congressman Gross, I cannot go into the
details but we did announce 2 weeks ago that a tentative draft agree-

ment with Brazil on a practical solution to the fishing problem had been
submitted to both Governments for review.

Mr. Gross. What is the overall organization? Is it the Intergovern-
mental Maritime Consultative Organization? In as few words as you
can tell me, for my edification what is the determining organization
msofar as we are concerned ? Is this an international maritime consul-
tative organization?

Mr. SteyensoN. No, Congressman Gross. What we are really talk-
ing about here is a problem that we would have whether or not we
had the United Nations and whether or not we had IMCO. Basically
what we have here is a multilateral negotiation among the countries
concerned and the question of what sort of institutional structure

Mr. Gross. Who composes the International Governmental Mari-
time Consultative Organization ? Of what is that composed ?

Mr. Stevenson. Well, this is composed of a number of countries,
maritime countries and others, that are interested in developing con-
ventions dealing with navigational problems. They have been partic-
ularly active recently with respect to the question of oil pollution
from vessels.

Could T finish my answer to your first question?

Mr. Gross. Sure.

Mr. Stevexson. What we are trying to arrive at here are general
rules for the ocean that would be needed whether or not we had the
United Nations and whether or not we had any particular institutional
structure. We are trying to arrive at this through the only process
we have since we don’t have a legislature internationally—agreed rules
to govern 70 percent of the world where we just don’t have such agree-
ment now.

Now the question of what sort of institutional strueture we are go-
ing to be able to use most effectively with this set of international
rules is a separate question. In fact many countries, and particularly
our own, have suggested that perhaps it is better that this institu-
tional structure not be an integral part of the United Nations, that it
be separately constituted. So this is not necessarily a United Nations
question.

Mr. Gross. Well, what timetable do you forecast for the ratification
of the treaty ?
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Mr. Stevensow. This will of course depend very much on what sort
of requirements are imposed as to how many countries must ratify
before it becomes effective, T think this will

Mr. Gross. I guess T will quit beating my wife, T don’t know. You
have no timetable for ratification ?

Mr. Stevexsox. It is not enough to get a treaty adopted at a con-
ference, It still is not effective law until it has been ratified by a suf-
ficiently large number of countries so that it comes into effect. Tt is
very important not only to get it adopted at a conference but to have
it become effective.

Now in the past it has taken quite a number of years in some cases
to get the number of necessary ratifications, but T think the interna-
tional community has got much better in this respect. We had a prob-
lem on hijacking. The original treaty dealing with hijacking, the
Tokyo treaty, took 3 or 4 years to come into effect,

Mr. Gross. How long have you been at this?

Mr. Stevensox. I am sorry.

Mvr. Gross. How long have you been at this?

Mr. Stevexsox. Well, we have only been at this really—the first
meeting was in March of 1971.

Mr. Gross. How much money have we spent on it ?

Mr. Stevenson. Well, T could not give you the exact figures.

Mr. Gross. Well, how much has Congress appropriated? Do you
have any idea?

Mr. Stevexson. T don’t think that there has probably been a sep-
arate allocation but I will be glad to try to supplement the record
in that respect.

Mr. Fraser. Are you not able to draw on the general appropriation
providing for international conferences?

Mr. StovensoN. Yes, it is part of the general so I don’t know if
they could break it down.

Mr. Fraser. There has not been other than incidental ?

Mr. Srevenson. No, this is part of the international conferences
appropriation of the State Department budget.

Mr. Fraser. Do we pay the salaries of any delegates especially for
this purpose?

Mr. Stevenson. No. At the present time we have no individuals
who are not part of some Government agency. 1 happen to be the
chairman of the Law of the Sea Task Force which has representatives
of the agencies concerned. All of the gentlemen at this table are part
of that task force, but as yet we have not set up a separate organiza-
tion that does nothing but this conference.

Mr. Gross. I gness that isall.

Mr. Fraser. Mr. Stevenson, let me just finish with a few questions
on the straits problem and then T would like to move to the resources.

My understanding is that traditionally there are only about half a
dozen straits in the world that have been regarded as important stra-
tegically. Is there an option at least for us and perhaps for other major
maritime countries to deal through bilateral arrangements with conn-
tries so that the free transit concept would not necessarily be essential
to preserve our freedom of movement?

Mr. Stevenson. T think the difficulty with that approach, Mr, Chair-
man, is that even if you were to assume, which I do not believe is the
case, that at the present time we could have that sort of bilateral




arrangement with respect to all the straits that are important to us
or may become important to us, there is no way of insuring that such
bilateral arrangements will continue, whereas if you have agreed inter-
national principles you are not dependent on a continuing bilateral
relationship.

Mr. Fraser. I understand that last November Malaysia and Indo-
nesia issued a joint deelaration declaring that the Malacca Straits were
not an international waterway, based apparently on their territorial
limit of 12 miles from each side which would eliminate free transit.
Has that had any practical effect on the movement of vessels?

Mr. Stevenson. It has had no practical effect so far,

Mr. Fraser., Has either country altered its position since that time?
In other words, is there any change from the time they made the
declaration ?

Mr. Srevenson. I don't believe there has been any change in terms
of rules applicable to the strait.

Mr. Fraser. What has been the position of the People’s Republic of
China on this question?

Mr. Stevexson. The People’s Republic of China of course partici-
pated for the first time in the discussions at the last session and made
some very general statements, including association of our interests
with those of the Soviet Union. I do not recall that they made any
express statements on the straits question.

Mr. Fraser. Now just turning for a moment to the resources ques-
tion I understand that on the last day of this last Preparatory Con-
ference Kuwait introduced a new resolution calling for a moratorium
on the exploitation of seabed resources pending the establishment of
an international regime,

Where does that resolution stand and does the United States have a
position on it?

Mr, Stevexnson. As I mentioned in our statement, this resolution is
not unlike a resolution which the General Assembly considered in 1969
which we voted against. As I indicated, we are concerned that if this
issue is discussed again at great length, this will prevent progress to-
ward arriving at an agreed international solution to this problem. We
don’t feel that this sort of resolution is the way to deal with the prob-
lem.

Mr. Fraser. Well, is there not some value though in having countries
refrain from unilateral extensions or claims that there is an interna-
tional agreement? In that sense isn’t a kind of status quo arrangement
desirable so as not to ageravate the problems of reaching an agreement ?

Mr. Stevexson. I think that our position was indieated in the Presi-
dent’s 1970 statement. We feel that the international community’s op-
tions can be protected by making it clear that anything that is done in
this area should be subject to the international regime that is to be
established. On the other hand, we don’t think it is justifiable pending
the establishment of that regime, to say that no activity can go on.

Mr. Fraser. Well, a part of the resolution as I have it in front of
me would assert that, and I am quoting now :

All arrangements made or to be made for the commercial exploitation of the
resources of the area prior to the establishment of the regime shall have no legal

validity and shall not form the legal basis with claims to any part of the area
or its resources.




Would that statement be consistent with our position that any explo-
ration or commereial activity that is carried on would be fully subject
to the establishment of the international regime and that no prior
rights could be asserted that would carry forward ?

Mr. Stevenson, Well this, of course, will depend on the nature of
the international regime that is ultimately established. In the proposals
that we have made thus far we did contemplate certain interim type
arrangements which would let technology move forward but w H(I:
would, in effect, provide for protecting the international community’s
interest by requiring conformity to the provisions that were included
in this regime. Now obviously this is also a question of what time frame
we are talking about.

Mr. Gross. Wonld the gentleman yield ?

Mr. Fraser. Yes.

Mr. Gross. Do I understand you support an extension of the terri-
torial limits of the [Tnited States to 12 miles at sea ?

Mr, Stevexnson. We are willing to accept a 12- ml!o territorial sea if
we can get general agreement on that and also get agreement to free
transit thmtwh international straits.

Mr. Gross. What happens then to the offshore oil and gas rights
insofar as the coastal States of the United States are concerned?
Would those States get. 12 miles under those circumstances?

Mr. Srevexsox, Well. C ongressman Gross. in some cases the present
situation with respect to the Continental Shelf is distinet from the
r!no'«tmn of the territorial sea generally because we are a party to the
Continental Shelf Convention which gives coastal states rights beyond
3 miles out to at least 200 meters. \cm' the rillcw!mn of the l(“-{i(’t‘t]\(‘
rights of the States and the F ederal Gov ernment is something that
has been in litigation and isin litigation today.

I think it has h{‘on generally the position of the Feder 1] Govern-
ment that the States’ rwhi- were limited to 3 miles, except in the case
of some of the Gulf States which had a different listorie situation.
So the answer to your question \umlfl be that the inerease would result
in increased Federal as opposed to State jurisdiction,

Mpr. Gross. Did Texas get 12 miles or 10 or what? Do you know

Mr. Stevessox. T believe Texas got 9 miles.

Mr. Gross. Nine miles?

Mr. Stevexson. Yes.

Myr. Gross. They wanted 12, Juin t they?

Mr. Stevensox. I think that is right, sir.

Mr. Gross. If T remember the act that was passed under the Truman
administration—and, I believe. he vetoed. didn’t he?

Myr. Stevexsox. I don'’t recollect.

Mr. Gross. I supported his veto, one of the few times I voted for him
or with him.

I can tell you one thing. T am not in favor of giving the coastal
states the right to offshore resources 12 miles out. Nor am I j in favor
of turning those resources over the the United Nations or any other—
we have a new international organization budding .mtl coming ont nf
this committee. I don’t know when Mr. Fraser is going to get it to
the House floor. The World Federalists want Imhn":l recognition or-

ganization, and one world government. T am not in favor of surrender-
ing any of our sovereign rights to any country anywhere around the
world, Iu«r or little. .
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Thank you.

Mr. Fraser. As I understand our problem, it is to define sovereign

rights at this point.

Mr. Stevensox. That is one of the key problems. Of course the area
that you and I were talking about is the area beyond, and of course in
the past there has been no agreed regime at all for that area.

Mr. Gross. The area hv_\nrul what?

Mr, StevexsoN, Beyond national jurisdiction.

Mr. Gross. Well.

Mr. Steviexsox. I don’t think there is any difference between the
Federal Government position and yours, Congressman Gross. I think
it is likely to be the Federal Government’s position that beyond 3 miles
it should be Federal as opposed to State jurisdiction except where there
have been

Mr. Gross. Texas originally claimed 10 or 12 miles. One of the
Texas Members of the House, questioned about this, said they could
shoot their old canmnon balls 12 miles. Of course that was an impos-
sibility with the guns they had in the days when Texas was a ter-
ritory, but the answer to ‘that by this Texan was that they always
shot their cannon with the wind.

Mr. Porrock, Mr. Chairman.

Mr. Fraser. It scems to me that gives you a new basis for deter-
mining that,

Mr. Pollock. former Clongressman.

STATEMENT OF HON. HOWARD POLLOCK, DEPUTY ADMINISTRA-
TOR, NATIONAL OCEANIC AND ATMOSPHERIC AGENCY

Mr. Porrock. Mr. Chairman, T would like to make several remarks
in response to some of the queries of my distinguished former col-
league. First the decision internationally in which the United States
is engaged is completely separate and .llnlt from whatever rights any
coastal state would have to so-called U.S. waters or territorial waters
and I think this would depend on amendments to the Submerged
Lands Act.

Mr. Gross. But you know, Howard, that wonld be the first thing
with which we would be ¢ onfronted.

Mr. Porrooxk, It may be but it is quite a separate problem from the
sitnation we are facing here.

Mr. Gross. T know.

Mr. Porrock, I would like to go back to respond to your opening
query. I think no one sitting at this table and Mr. Carter from Defense
or Mr. Stevenson from State or Mr. Ratiner from Interior and in my
case from the Commerce Department have any illusions about the
diffienlty with which we are confronted in the United Nations in this
whole problem of the law of the sea; it is very, very difficult.

We have 91 nations, including Red China, and T suppose if youn had
91 people from one church in one city in one State and in this one
nation you would never get a total agreement. Tt is a very complex
thing and of course we have so many diverse interests. We have land
locked and shelf locked countries versus those that have access to the
sea. We have the developing nations versus the developed ones. We
have those with high technology versus the others that do not, those
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that have long distance fishermen and merchant fleets versus those that
do not. .

So there are many problems but I think the answer, and certainly
Jack Stevenson alluded to it before, is that the alternative is quite
2 bad one. If every nation simply unilaterally made decisions on
extending and claiming parts of the ocean without any kind of an
international forum to constrain this, ultimately somewhere between
30 and 50 percent of what is now the general seas of the high oceans
of the world would be taken up by claims of nations and we think
that this is a very bad thing for strategic military purposes, for com-
mercial purposes, for our distant water fishermen, for the mining in-
terests. So what we are attempting to do under very difficult circum-
stances is to try to arrive at some international agreement or consensus
on how we can resolve this on some kind of a uniform basis and still
have the right of freedom of transit through the straits.

Mr. Gross. Some of the Latins are doing that by claiming 200 miles
at sea.

Mr. Porrock. And we disagree with this.

Mr. Gross. I hope you would.

Mr. Fraser. Mr. Stevenson, perhaps we could go back to the 1969
Federal Assembly resolution which sought then to declare a mora-
torium.

First, they sought to declare a moratorium beyond what point ?

Mr. Stevexson. Well, this was one of the diffieulties. They simply
said beyond national jurisdiction and they didn’t say how far national
jurisdiction extended so obviously to a certain extent this could moti-
vate claims of national jurisdietion to a considerable extent beyond
then existing limits because then there would not be any problem with
the resolution.

Mr. Fraser. There had been this understanding that there was a
right to exploit seabed resources up to the 200 meter limit.

Mr. Stevexson. Coastal state sovereign rights, exclusive rights.

Mr. Fraser. Exclusive rights. But to the seabed, not to the whole
of the waters,

Mr. Stevexsox, That is correct.

Mr. Fraser. Just to the seabed. Now what relationship did that
coneept have to the 1969 resolution ?

Mr. StevexsoN. Well, I think the concept of the resolution was
that it would apply in the area beyond 200 meters or however far
beyond 200 meters coastal states had a right under the 1958 Conven-
tion to exercise their jurisdiction. You see, one of the problems with the
1958 Convention was that it was perfectly clear that beyond 200 meters,
coastal states had a right: it went on to use language that in the adja-
cent. waters beyond 200 meters ont to where exploitation could take
place the coastal state also had rights, and there has been no agreement
as to where that further limit would be.

In any event, leaving that aside for the moment, the idea was that
accepting that there was some point beyond which national jurisdiction
eotild not extend, there should be no exploitation pending establish-
ment. of the regime in the seabed area beyond national jurisdiction.
The seabed area beyond had been regarded as subject to the regime of
the high seas, and the general freedom of the seas prineiple is that
anyone may use the high seas as long as he does so with reasonable
regard to uses of the high seas by others.




In other words, the resolution was an attempt to say you can’t
exercise a high seas right in the area beyond national jurisdiction.

Mr. Fraser. Let me see if I understand it. In other words, the
1969 resolution sought to curtail national activity beyond what, the
200 meter depth?

Mr. Stevexson. Beyond wherever national jurisdiction ended. But
I think the point here is that it is not effective in curtailing coastal
state activities under claims to coastal state jurisdiction, because in
fact the coastal state merely extends its national jurisdiction and the
resolution applies only in an undefined area beyond national juris-
diction. It was, on the contrary, an attempt to restrict all countries
of the world from using their high seas rights in the area beyond.

In other words, before that time, in the seabed area beyond na-
tional jurisdiction the basic principle involved was the freedom of
the seas principle. The resolution was an attempt to curtail that, and
is not an attempt to curtail coastal State claims to exclusive
jurisdiction.

Mr. Fraser. Now we voted against that?

Mr. Stevexsox. We did.

Mr. Fraser. What was the vote; do you remember?

Mr. Stevexson. It was slightly in excess of two-thirds. However,
there were significant negative votes and abstentions.

Mr. Fraser. Now what is our view of the legal effect of that?

Mr. Stevenson. We have indicated that we regarded it as a ree-
ommendation to be taken into account, but without binding legal effect.

Mr, Fraser. Is our position based on the idea that the General As-
sembly even with a two-thirds vote does not have the authority to
fasten the binding arrangement on the world community ?

Mr. Stevenson. That is correct.

Mr. Fraser. Is there any dispute about that interpretation?

Mr. Svevenson. There are countries that take different points of
view on that question and there are also differences in points of
view as to whether a particular recommendation is itself merely evi-
dence of what is already the law or an attempt to impose a new
law.

Mr. Frasgr. Just a moment further. Are there persons expert in
international law who would argue that it does have a binding effect ?

Mr. Stevensow. There are some who so argued and of course it can
depend on the particular recommendation. Obviously, the T.N. Gen-
eral Assembly, with respect to certain matters, is given under the
charter the right to make binding decisions, certainly with respeet
to a number of the housekeeping matters, election of officers, and
things of that nature. We also took that position with respect to the
Namibia mandate becanse in that area the General Assembly was act-
ing as a suceessor under the League of Nations mandate, but that
with a different kind of action from one like this.

Mr. Fraser. Now turning to what is actually happening, are there
activities going on involving a license or permit or some grant of au-
thority from the U.S. Government to any of our commercial enter-
prises that would come within the alleged prohibition of the 1969
resolution ?

Mr. Stevenson. Dr. Vincent MeKelvey, who is the director of our
Geological Survey in Interior, reported to the Seabeds Committee that
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as far as the deep seabeds are concerned, activities have been largely
exploratory in nature, largely in the area of developing technology.
There has not been commercial production as such with respect to the
mining of manganese nodules from the deep seabed. There have been
statements that this could be expected by the end of this decade, but
to date there has not been commercial production as such.

Mr. Fraser. Now on the assumption that a commercial enterprise

vanted to proceed with the exploitation of nodules on the abyssal floor
bed, which would fall outside of our claim of exelusive national juris-
diction, would such an enterprise require any kind of a license or per-
mit fl‘nm our GO‘«“(‘:I'H‘!T’IP]’H’:?

Mr. Stevenson. It has been our position in the past that since this
was an exercise of a high seas right, no license or permit as such would
necessarily be required. Now obviously there are certain other con-
siderations, some of which as you are undoubtedly aware are involved
in some legislation that has been introduced in both the Senate and the
House looking to certain protection of U.S. interests and doing certain
other things. I would prefer since we are considering this legislation
within the executive branch not to comment on it further because we
still have not reached a conclusion about it.

(A copy of the executive branch position on this legislation in the
form of a letter to the Senate Interior Committee was subsequently
submitted for the record and follows:)

DEPARTMENT OF STATE,
Washington, D.C., May 19, 1972.
Hon. HENRY M. JACKSON,
Chairman, Committee on Interior and Insular Affairs,
U.S. Senate, Washington, D.C.

DEeAR MR, CHAIRMAN : In response to your letter of January 12, 1972 and in
accordance with our interim reply of January 21, 1972, this letter presents the
views of the Executive Branch on 8. 2801, “A hill to provide the Secretary of
Interior with authority to promote the conservation and orderly development of
the hard mineral resources of the deep seabed, pending adoption of an inter-
national regime therefor.”

Fundamental to the President’s Oceans Policy. announced in his May 23. 1970
statement, is the desire to achieve widespread international agreement on out-
standing Law of the Sea issues, in order to save over two-thirds of the earth's
surface from national conflict and rivalry, proteet it from pollution, and put it to
use for the benefit of all. It is central to all our national interests involved in the
Law of the Sea Conference that the world agree on a treaty which will properly
accommadate the many and varied uses of oecean space, including the seabeds.
Negotintions have been actively underway in the UN toward this end since
March, 1971.

To date, the progress of preparatory negotiations has not met our expectations,
It appears to us that many nations share our view that an early conferenece which
will produce a widely acceptable treaty is in mankind's best interest. Neverthe-
less, the UN Seabed Committee has been so far unable successfully to cope with
some of the obstacles that have been placed in its path by relatively few
conntries.

As you know, at the 24th General Assembly in 1969, a resolution commonly
known as the “Moratorium Resolution” was passed despite significant “no”
votes and abstentions. The Resolution purports to prohibit exploitation of the
resources of the area of seabed and ocean floor. and the subsoil thereof. heyvond
the limits of national jurisdietion, pending the establishment of an interna-
tionally agreed regime for the area. The United States is nof legally bound by
this Resolution, although it is required to give good faith consideration to the
Resolution in determining its policies.

In his May 23, 1970 Oceans Policy Statement. President Nixon indicated that
it is neither necessary nor desirable to try to halt exploration and exploitation
of the seabeds beyond a depth of 200 meters during the negotiating process. He
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also called on other nations to join the U.S. in an interim policy and suggested that
all permits for exploration and exploitation of the seabeds beyond 200 meters be
issued subject to the international regime to be agreed upon. He stated that the
regime should include due protection for the integrity of investments made in
the interim period.

At the end of the March, 1972 meeting of the UN Seabeds Committee, Kuwait,
supported by 13 countries, proposed a “draft decision” which would have
extended the Moratorium Resolution to all activities aimed at commercial
exploitation. This “draft decision” has been deferred for discussion to the July
meeting of the UN Seabeds Committee. The introduction of the “draft decision”
followed criticism of 8. 2801 (identical to H.R. 13076) by a number of countries
both on the grounds of the Moratorium Resolution, and because of potential
prejudice to the Law of the Sea negotiations. Inherent in this situation is the
potential for a renewed debate which could both delay and adversely affect the
atmosphere for progress toward a timely Law of the Sea treaty that would solve
the difficult and complex issues under negotiation in an equitable manner.

We do not wish to make the treaty negotiations more difficult. Issues such as
those raised by the “draft decision” put forward by Kuwait, should not be allowed
to disrupt these negotiations.

By the same token, it is neither possible nor desirable for the U.S. and other
industrially advanced countries to inhibit technological growth. We are a major
consumer of the metals which will be derived from manganese nodules found on
the deep ocean floor. We are also in need of new supplies of energy. However,
our hopes for the sueccess of these negotiations dictate that we approach the
question of interim mining cautiously. We must consult with other countries—
those whose nations, like ours, are beginning to pay serious attention to the
commercial possibilities of seabed mining—and those countries whose long-range
Law of the Sea objectives might be deleteriously affected if deep ocean mining
begins under a unilaterally established regime. A timely and successful Law of
the Sea Conference will depend on the willingness of many countries to accom-
modate each other’'s objectives.

The General Assembly has already decided to convene the Law of the Sea
Conference in 1973, subject to review at this fall’s General Assembly session.
Thus, if there is progress in the Committee and the Conference is held as sched-
uled, there would appear to be reasonable prospects for achieving timely multi-
lateral agreement.

For these reasons we are not prepared at this time to state a position on 8.
2801. We realize, however, that we cannot indefinitely postpone doing so on
legislation of this type and we will watch the developments in the summer ses-
sion of the UN Seabeds Committee and the UN General Assembly session
this fall very closely, and consult with other nations on this matter and with
industry and other interested members of the publie, in order to help us evaluate
our position. We will report to youn again on this matter in the fall.

The Office of Management and Budget advises that from the standpoint of the
Administration's program there is no objection to the submission of this report.

Sincerely,
JoHN R. STEVENSON,
Chairman, Interagency Laiw of the Sea Task Force and Legal Adviser.

Mr. Gross. How far out does New York haul its garbage before they
dump it? Do they do this without authorization of the Federal
Government ?

Mr. Stevexson. They have in the past, but this particular problem
you are talking about is one that we are very much concerned with.
There has been some dumping legislation under consideration and
there is also a proposed treaty relating to dumping where we are at-
tempting to control dumping through control in the port from which
a vessel that plans to dump leaves. This is one of the areas where I
think we are going to get some answers pretty quickly.

Mr. Gross. How far out do they go now, do you happen to know?

Mr. Stevensow. I believe it is somewhat beyond 12 miles but I am
not sure.

Do you remember, Jared?




Mr. Carrer. No.

Mr. Gross. Does that account for the high water in the .\tl.mtlc?

Mr. Stevexson. Well, certainly there has been a problem in th
area, Congressman. We are all appreciative of that.

Mr. Portock. Mr. Chairman, 1 just wanted to respond to your ques-
tion before with Jack. I think generally any legislation which would
come before the Congress would really be to protect one company
from another company within the U nited States rather than giving
them any kind of an international authority. But as Jack says, we are
trying to consider a number of the measures now within the adminis-
tration; one of them is S. 2801 and the other in the House is H.R.
1.)!Hh I think on the high seas T would assume that it is the general

feeling of the United States that they would have freedom to do what
they want subject to any international agreement we might enter
into.

Mr. Fraser. I understand that you have the question of the legisla-
tion under study now by the executive branch and I am not trying to
push you for it. You cannot give me the answers today, but I am
try m“‘fn find the legal context in which the whole issue arises.

‘As I understand what you are saying, in the absence of legisl: 1{10]1
a company out in the im'p seas or beyond our claim of n¢ wtional juris-
diction at the present time can go unrestrained insofar at least as our
(Government is concerned.

Mr. Stevensox. Subject to reasonable regard for other uses of the
area, '

Mr. Fraser. But that is their problem ; that is not our Government’s
problem.

Mr. Stevexson. We are concerned that our citizens do comply with
the international law requirement of reasonable regard for other
uses.

Mr. Fraser. But from what Mr. Pollock says, a part of the reason
that legislation is being proposed is to ide: itify the relative rights of
commercial ventures which might come into conflict with one another.

Mr. Porrook. Domestic.

Mr. Fraser. Yes.

Mr. Stevexnson, If T could be completely clear on it, I think that I
should refer to a letter I wrote to the Interior Committee of the Sen-
ate that as far as the international situation is concerned we feel that
there is a right pending establishment of an international regime to
exercise high seas freedoms. The question of the U.S. control over its
citizens in this particular exercise of the high seas freedom is not all
that clear. Obviously there are many areas where we control. Obvi-
ously it depends how they do it. We have control over our flag vessels
throughout the world. But this is a new problem, and .llﬂmlu:h we feel
the international side of it is clear, it is not that clear what the do-
mestic legislative side of it is.

Mr. Fraser. Well, presumably if we enacted legislation we could
control the activities.

Mr. Stevenson. We certainly could because we are able to control
the activities of our nationals wherever they may be. There is jurisdic-
tion based on nationality thronghout the world.

Mr. Fraser. Now just to make sure I understand, the moratorium
of 1969 voted by the General Assembly and presumably the resolution
by Kuwait that I referred to earlier do not deal with any exercise of
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rights that we would ¢laim lie within our national jurisdiction. They
are not purporting to restrict the rights that may flow from the 1953
convention but only activities that would fall ouside of the 1958 con-
vention, wherever that line happens to be.

Mr. Stevexsox. It depends which 1958 convention, They are not
purporting to restrict coastal state exclusive sovereign rights with
respect to resource exploitation under the 1958 Continental Shelf
Convention, They are purporting to restrict all states’ exercise of
rights in the area beyond that coastal state jurisdiction. They are in
effect attempting to regulate high seas rights.

Now there is a dispute obviously as to the extent of high seas free-
doms, but they are purporting to restrict what we believe ave our exist-
ing legal rights under high seas principles.

Mr. Fraser. Taking it a step further, in the absence of legislation,
if the U.S. national goes out into the deep seas and he begins to mine
nodules, then they might run into an argument with someone else
whose position might be grounded on the U.N. General Assembly
action of 1969 and then somebody might have to adjudicate that
conflict.

Mr. STevENSON. Yes.

Mr. Fraser. All right. I can understand that. But suppoesing now
the United States were to enact legislation that specifically licensed or
purported to affirmatively give nationals a right or to confirm it, then
that legislation would appear to come up against the 1969 General
Assembly resolution. Is that right?

Mr. StevensoN. Yes. Of course, in addition to the moratorium prob-
lem, you could have the problem of a conflict between our nationals’

use of that area and use of that area by nationals of another state.
Then you would have the traditional question of accommodation of
uses under the reasonable regard principle applicable on the high
seas.

Mr. Fraser. I understand that but if we were to enact legislation
that, in a sense, aflirmed the right of a U.S. national to go out in the

deep , that legislation on the face of it would appear to run against
the 1969 General Assembly action. Is that so?

Mr. Stevexson, There would be certainly a conflict between that
and what the reselution purported to do.

Mr. Fraser. And is it also fair to say that there is substantial senti-
ment in the international community that the exercise of rights in
these deep sea areas in the face of the 1969 resolution might increase
the difliculties of the international regime? I am not asking for your
opinion but only as to what others think. -

Mr. Stevenson, Certainly a number of statements to that effect
were made both in 1969 and more recently.

Mr. Fraser. Presumably these are among the considerations that
the executive branch is looking at in attempting to evaluate.

Mr. Stevenson. We are undertaking comprehensive consideration
of the effect of thislegislation.

Mr. Fraser. Well, there are more questions that we could go into but
I think this is a good beginning today and I think you have done
a good job of identifying the progress in the talks. There appear to
be substantial problems that have yet to be solved but we hope to
provide a continuing forum here if we can, to identify these issues




28

Mr. StevensoN. It would be very helpful to us and we welcome it.

Mr. Fraser. Well, thank you very much.

Do you have any further questions?

Mr. Gross. No further questions.

Mr. Fraser. I didn’t mean to cut off any of the other witnesses here.
Any comments on any of these points that we have covered?

Well, thank you.

At this point without objection we will place in the record a state-
ment of the proposed Law of the Sea Conference by Robert Cory on
behalf of the Friends Committee on Legislation.

(The statement follows:)

STATEMENT OF ROBERT CORY ON BEHALF oF THE FRIENDS COMMITTEE ON
NATIONAL LEGISLATION

My name is Robert Cory. I am director of William Penn House, a Quaker
Center in Washington, and a consultant on United Nations Affairs for the
Friends Committee on National Legislation. I am testifying today on behalf of
the Friends Committee on National Legislation. While this Committee is widely
representative of Friends throughout the United States, it does not attempt to
speak for all Friends,

The concern for the peaceful development of the resources of the deep seas is,
however, closely related to the Quaker’'s historic testimony on behalf of world
order and justice. Whatever the diversity of views among Quakers on the
means of achieving peace, there is a wide consensus on the need for strengthening
institutions which express the principle of the worldwide brotherhood of man,

The policy statement of the Friends Committee calls for a fundamental break-
through by establishing “new or reorganized United Nations commissions or
agencies in specific areas with real power, acceptable control, dependable revenue
and, where appropriate, effective means for peaceful enforcement.” The Law of
the Sea Conference will deal with three of the four major areas in which the
policy statement calls for action : the seas and the seabed, environment and world
resources. Hopefully the conference might influence the fourth area: arms con-
trol and disarmament,

In dealing with the seabed we base our testimony on the fifteen principles
unanimously adopted in 1970 by the United Nations General Assembly in “The
Declaration of Principles Governing the Seabed.” The Declaration affirms that
as “a common heritage of mankind,” the seabed and its resources are not subject
to appropriation by states or persons, but rather through international coopera-
tion must be used to promote economie justice and must be protected from pollu-
tion. Such goals require the establishment of an international regime, Hopefully
such a regime can be achieved through a Conference on the Law of the Sea sched-
uled to take place in 1973,

THE UXNITED STATES DRAFT TREATY

As a step toward the realization of these principles, we support the basie pro-
visions of the United States Draft Seabed Treaty, submitted to the United Nations
on August 3, 1970. First, we see its proposals for an effective international regime
for the oceans, as a vital step toward world order with Justice. It would provide an
opportunity for nations to work together to solve problems that no nation alone
can solve. This experience, in turn, could be applied to the crucial task of con-
trolling the “mad momentum” of the arms race. Might not the negotiations on
the seabed be the point of breakthrough to the solution of mankind's deadliest
peril, the threat of nuclear war?
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EFFECTIVE BTRU

URE AND POWERES

We see in the United States Draft Seabed Treaty of August, 1970, many posi-
tive features, We like the tripartite strueture of the proposed International Sea-
bed Aunthority, because it would help balance the interests of different groups of
nations, and be a reasonable means for attaining “just government.” We approve
the Tribunal with its powers to settle disputes, to impose fines and assess dam-
ages, and to withdraw licenses. We approve the way decisions are to be made by
the Couneil : a system of concurrent majorities which would protect both the de-
veloped nations and the developing nations. We like the direct source of revenue
from rovalties or licenses granted.

Second, we generally approve the United States Draft Seabed Treaty proposal
that mueh of the rovalty income from the trusteeship zone and all income above
operating costs from the deep sea zone shonld go to an international fund for
assisting the developing nations, to be divided between international and regional
development organizations, We hope that part of these funds could go to support
national efforts for environmental protection.

FPREVENTING OCEAN POLLUTION

Third, we prove the United States Draft Seabed Treaty proposal that the
International bhed Resources Authority should have real power to establish
standards for preventing pollution in the international area including the trustee-
ship zone, and for seeing that contracting parties enforce those standards, We
would hope that coastal nations would thereby be encouraged to adopt similar
standards for ocean areas under their jurisdiction.

BEYOND THE PROPOSED UNITED STATES DRAFT SEABED TREATY

Fourth, while we support the United States Draft Seabed Treaty as a practical
accommodiation between present interests of coastal nations and the interna-
tional community, we would prefer direct international jurisdietion over the en-
tire seabed (beyond a narrow coastal zone of national jurisdiction), and we would
prefer broader authority for environmental protection. Therefore, we recommend
consideration in the Law of the Sea Cr @ Of broader international pollution
controls, over ocean dumping, run off from the land and air pollution. The United
States Draft Treaty should be viewed as a minimum rather than a maximum
negotiating position.

A GREAT OPPORTUNITY

We believe that the United Nations Resolutions relating to the seabed and the
1970 United States Draft Seabed Treaty cbhart a bold new course toward the
achievement of peace and justice. How often does a generation have such an op-
portunity to create new patterns where national and world interests work to-
gether? Congress should express its determination that this great opportunity
not be lost,

Mr. Fraser. This meeting of the subcommittee stands adjourned.
(Whereupon, at 4:08 p.m., the subcommittee adjourned.)
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Mr. Fraser. Fine.

Mz, Layan. My name is John G, Laylin. I am a member of the Bars
of the District of Columbia and New York State and of committees
on the law of the sea and deep seabed of the following associations:
American Bar Association, American Society of International Law,
Inter-American Bar Association, and International Law Association.

(31)




I have attended as an observer a number of the meetings of the
United Nations Seabed Committee. The issues under discussion are
many and are complex. There are competing interest groups within
the United States as well as within the United Nations.

By the way, at a meeting of the International Law Association at
the Hague 2 years ago so many people wanted to speak that we were all
limited to 5 minutes. Mr. Ely and 1 were limited L'uh to b, John
Stevenson was limited to 5, Mr. Olmstead was limited to 5. Then the
Russian wanted to speak and he asked for 20 minutes and they said,
no, everybody is limited to 5 minutes, and he was quite annoyed
because he said the Americans had 20 minutes. 1 spoke to him and I
said to him later, “Didn’t you see how we canceled each other out?”

I am full of admiration for the high-minded and patient per-
formance of the American representatives to the committee. They
have listened faithfully to the representations made by the ditimmﬂ
domestic groups and by the diverse foreign groups and are conscien-
tiously seeking accommodations that are truly in the best interests
of mankind.

The law firm to which I belong, Covington & Burling, advises clients
that have long mined copper on land and which are now interested in
recovering from the deep seabed nodules containing manganese. cop-
per, nickel, and cobalt, 1 shall confine my statement to the issues
affecting the recovery of minerals from the seabed beyond the area of
coastal state jurisdiction and speak from the viewpoint of the hard
mineral industry. I have no special qualifications to address myself to
the other issues which complicate the work of our representatives.

The United States is an importer of all four of these metals. Our
economy and our defense posture require a reliable source of supplies
from abroad. The recent expropriations of American-controlled
copper mines in Africa and South America make it imperative that
we promote orderly development of the mineral resources of the
deep seabed.

The countries that have taken over privately owned mining con-
cessions are giving every evidence of a determination to obstruct such
development. They are joined by certain petroleun exporting coun-
tries which appear also to want to limit competition with their
products.

The discussions in the United Nations Seabed Committee and
the General .-\:er't.-mh!_\-' confirm that many states that export minerals
want to prevent, or at least curtail, recovery by anybody of the re-
sources of the (lm'[; seabed. To achieve their goal, th(‘\' seek to delay
agreement as long as possible. This they do IJ\ pr(alnntrmg discussions,
engaging in plm-eclm"ll wrangles and demanding an international
authori ity, controlled by the same majority that now runs the General
Assembly, that wonld have the exclusive right to engage in recovering
the resources of the deep seabed. Even were the natural resources
importing countries willing to agree to this—and there are many that
are not. including the [nited States, France, the United ]\mmlnm.
and the U.S.8.R.the result would be no production. The regime
would not be workable.

[ there is not to be an agreement, then what ?

The countries that want no competition from the strategic products
of the seabed answer that the principles of international “law hereto-




fore recognized have been modified by recent votes in the General
Assembly to prohibit exercise of the freedom of any state to recover
from the deep seabed the mineral resources found beyond the area of
coastal state jurisdiction.

The right to recover resources from the sea beyond the area of
coastal state jurisdiction has been universally recognized. The Honor-
able Philip C. Jessup, until recently a member of the World Court,
testifying on November 8, 1971, before the Special Master appointed
by the U.S. Supreme Court in United States v. Maine, quoted with
approval from the statement of the Rapporteur of the 1950 Interna-
tional Law Association’s Committee on Rights to the Sea-Bed and its
Subsoil :

* * * ng-one in practice is prepared to assert that the mineral or other resources
to be obtained from the sea-bed and its subsoil by such development are resources
belonging to the community of nations, which no state or individual ean or may
appropriate. Such sea-bed and subsoil resonrces have always found an owner, in
spite of the view of many writers that the seabed and its subsoil are “res com-
munis.”

And there ¢an be no doubt that international law has sanetioned such appro-
priation, even though it is in conflict with the idea of “res communis.”

The debate before the adoption of the 1958 Clonvention on the Con-
tinental Shelf was whether the concept of res communis prevented a
state from acquiring an exclusive right to mine in areas beyond its ter-
ritorial sea. It was not questioned that any state and every state had
the right to explore and exploit bevond the territorial sea unless and
until an adjacent coastal state acquired by its activities some special
right.

Then I quote from other authorities which I trust can go n the pro-
ceedings but there is no point in taking the time here although I think
they fully support this point.

(The quoted material follows) :

F. V. Garcia Amador, a member of the International Law Commission when
it engaged in the preparatory work for the 1958 Conventions, in his book entitled
“The Exploitation and Conservation of the Resources of the Sea” (1963), stated :

“The dominating prineciple of the regime of the territorial sea was the sov-
ereignty of the coastal state. The dominating prineiple of the regime of the high
seas, on the other hand, was the freedom of the seas, involving the right of all
States to use and exploit its resources. This right was based on two premises.
Firstly, the resources in question were rega rded as res communis in that they
were not liable to appropriation or exclusive use and exploitation by any single
State.” (p. 2.)

Mr. Layrix. The principle had been settled by the Permanent Court
of International Justice in the Zotus case. The Court recognized that
in the absence of a positive rule of prohibitive international law a
state may act in the international oceans at its discreation.’

1 The 9.8 Lotus, Judgment No. 9, September 7, 1927, Vol. I1, World Court Reports,
p. 20 (1927-32) :

“Far from laying down a general prohibition to the effect that States may not extend
the applieation of their laws and the jurisdiction of their counrts to persons, property and
acts outside thelr territory, it leaves them in this respect a wide measure of diseretion

which is only Himited in certaln cases by prohibitive rules; as regards other-cases, every
State remains free to adopt the principles which it regards as best and most suitable.

- L - . - L -

“In these clreumstances, all that ean be required of a State is that 1t should not overstep
the 1imits which International law plaees upon its jurisdiction ; within these limits, its title
to exereise jurisdietion rests in 1ts sovereignty.”
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The argument now advanced by delegates of some copper and oil
exporting countries assumes that the countries that voted in the
General Assembly in 1969 for a moratorium on deepsea development
thereby created law binding upon all countries—even those countries
that abstained or voted against. Thus a proposed decision introduced
during the closing hour of the March 1972 Seabed Committee hear-
ing asserts that, by a resolution adopted by the General Assembly in
December 1969, “pending the establishment of an international regime
for the sea-bed area, states and persons, physical or juridical, are
bound to refrain from all activities of exploitation of the resources
of the area.”

I was not able to be here yesterday, but T understand that John
Stevenson reverted to this Kuwait resolution that was discussed in
the meeting yesterday.

This was not the view held at the time the Moratorium Resolution
was considered. One of its sponsors, Ambassador Amerasinghe of
Ceylon, stated (presumably as a reason for adoption) that of conrse
it was not legally binding. Tt is, as the Lecal Adviser of the State
Department noted, “recommendatory and not obligatory.”

During the debate on the Moratorium Resolution, Ambassador
Amerasinghe (Ceylon) commented :

In other words, the effect, at the moment, is purely psychologieal. This draft
resolution will have no legally binding effect whatsoever. If a moratorimm is
finally established the stop would have to be taken to draft a eonvention or an
international agreement.

In other words, these countries are in number 88 that voted in favor.
A lot of them voted becanse it didn’t mean anything and then this
Kuwait resolution of last Thursday refers to it as a bindine engage-

ment that we have already entered into. Onr Tecal Adviser. John
Stevenson, who testified vesterday noted that it was only recom-
mendatory and not obligatory.

Those who voted for it are free to follow their own recommendation.
and those who did not agree with them are free not to follow it.

By the way, Brazil after voting stated its jurisdiction extended 200
miles.

Some delegates of the mineral exporting countries add the aron-
ment that with the recognition by delegates in the (Yeneral Assembly
that the seabed resources are a heritage of mankind., every state has
renounced its right to recover its fair share until consented to in an
international convention ratified by the other states. There has, of
course, been no such renunciation.

There now exists a convention on the high seas. siened April 929,
1958, and now ratified by the TTnited States and 48 other conntries,
Under this, each party is bound by formal agreement to refrain from
subjecting anvy part of the hich seas fo its soverelonty, but each remains
free to exercise the freedom of the high seas “recognized by the general
principles of international law.” The only limitation is that this rieht
“shall be éxercised by all states with reasonable regard to the interests
of other states in their exercise of the freedom of the high seas.”

The representatives to the United Nations of the United States and
of other nations have again recognized that no state should claim
soveignty over the floor of the sea beyond the recognized limits of
coastal state jurisdiction ; they have recognized that the benefits should
be shared fairly; but no representative has agreed and no U.S. repre-




sentative has had the authority to agree that these resources should be
taken off the market for any purpose, much less for the special benefit
of a few favored nations—to wit, the states that have more mineral
resources than they themselves put to use.

By the way, this very subcommittee has made it clear that it does not
intend to be bound by any of our delegates to the United Nations, they
are bound only by a treaty that is ratified by the United States with the
advice and consent of the Senate.

The tactics of delay and insistence upon the unacceptable will con-
tinue so long as it is believed that this will forestall development of the
mineral resources of the seabed. A seabed convention can be agreed to
and will, T believe, be agreed upon once the mineral importing nations
make it clear that they are not going to be deprived of their right to
recover their fair share of the mineral resources of the deep seabed.
Should the United States renounce its right and the right of its na-
tionals to proceed now to develop the known potential of the seabed,
should it fail to implement proposals to proceed now before the Con-
gvess, there will in every probability be no acceptable seabed
convention.

A little bit like our discussions in GATT with the French where we
maintained that these border taxes were a violation of the GATT con-
vention and they would tall with us and they would talk with us and
they would talk with us but the talks didn’t get anywhere until we im-
posed that 10-percent surcharge and then the talks began to get some-
where, It is my position that the same thing is going to happen in the
seabed. As long as they think we are going to have our hands tied they
are going to go on delaying and delaying and complicate the thing and
make demands, but once they see that the United States and Japan and
West Germany and England and the Russians who are now preparing
themselves to do this are not going to let our hands be tied they will
get down to business. Now, we are in favor of a convention just as much
as anybody is, and we think the way to do it is not to have our hands
tied and let them talk us to death.

If there is no convention and no legislation for orderly develop-
ment, the oceans will become, as the President concluded in his
memorable statement of May 23, 1970, “an arena of unrestrained ex-
ploitation and conflicting jurisdictional claims.” He called for nego-
tiations of a treaty to govern exploitation beyond a depth of 200
meters. He recogmized that “the negotiation of such a complex treaty
may take some time.” That was the understatement of the year. He
added, “I do not, however, believe it either necessary or desirable to
try to halt exploration and exploitation of the seabeds beyond a depth
of 200 meters during the negotiating process.”

The President then called “on other nations to join the United States
in an interim policy” to assure orderly development of the resources
of the deep seabed pending agreement on the proposed treaty.

The time has come for the United States to complete and put into
effect the interim policy called for by the President. If it does and
makes clear it does not propose to be held down like Gulliver by a
web of sophistry, the voice of our delegation in the second committee
will be heeded and progress toward an acceptable convention will at
last begin.

Thank you, Mr. Chairman.
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(The attachment to the written statement follows:)

COMMITTEE ON THE PrAcErUL USEs OF THE SEA-BEp ANp THE OceAN FLOOR
BEyoxp THE LiMITS OF NATIONAL JURISDICTION

DRAFT DECISION, KUWAIT

Recalling General Assembly Resolution 2574(D) XXIV which declares that
pending the establishment of an international regime for the sea-bed area states
and persons. physical or juridical, are bound to refrain from all activities of
exploitation of the resources of the area :

Bearing in mind the provisions of the Declaration of Principles contained in
General Assembly Resolution 2749 XXV which declares that the area shall not
be subject to appropriation by any means by States or persons, natural or juri-
diecal, and that no State shall claim or exercise sovereignty or sovereign rights
over any part thereof; and that no State or person shall claim. exercise or
acquire rights with respect to the area of its resources incompatible with the
international regime to be established and the principles of the Declaration:

Gravely concerned over the evidence adduced before Sub-Committee 1 which
revealed that a number of nations, organizations and consortia were already
engaged in operational activities in the area:

Having noted the assurances that some of these companies or consortia were
engaged in experiments and were not acting as a commercial enterprise ;

Recognizing that scientific research and experimental activities in the area
are necessary for the development of technology and the promotion of the
exploration of the area and its resources:

Decides in conformity with the provisions of the two aforecited resolutions
to call upon all States engaged in activities in the sea-bed area to ceaze and
desist from all commercial activities therein and to refrain from engaging
directly or through their nationals in any operations aimed at the commercial
exploitation of the area before the establishment of the regime,

Also decides that all arrangements made or to be made for the commercial
exploitation of the resources of the area prior to the establishment of the regime
shall have no legal validity and shall not form the legal basis for any claims
with respect to any part of the area or its resources,

Mr. Fraser. Thank you very much, Mr., Laylin. That is a very help-
ful statement.
Our next witness is Mr. Ely.

STATEMENT OF NORTHCUTT ELY, ATTORNEY AT LAW,
WASHINGTON, D.C.

Mr. Evy. Thank you, Mr. Chairman.

With your permission I would suggest that this statement be printed
in full in the record.

Mr. Fraser. Without objection, the statement will be inserted in the
record at this point.
(The written statement follows:)

STATEMENT OF NORTHCUTT BELY, COUNSELLOR AT Law, Wasaixeron, D.C.

I am honored by the Committee's invitation to festify. The assigned subject
is the Nation’s seabed policy in relation to our petroleum supplies. In accepting
the invitation, T made it plain, and mnst reiterate, that T do not appear here
representing anyone. The views that I shall state are my own, those of a con-
cerned citizen.

I am concerned because of the grim picture presented by our country’'s energy
gap. This is the imminent discrepancy between demand. that is, the guantities
of fuels required to sustain an acceptable standard of living and desirable levels
of employment, and supply, the quantities of fuels available from secure sources
at costs acceptable to the Nation’s economy. The Secretary of the Interior has
well said that, to the extent that energy is unavailable, the work which it would
otherwise have done must he foregone. This concern is sharpened by a growing




conviction that the Nation’s policy with respect to seabed minerals has been on
a wrong conrse, whieh, if persisted in, will substantially weaken the energy re-
source potential of the United States.

This administration's seabed policy, as formulated in the draft treaty which
it tabled as a working paper in the U.N. Seabed Committee, relates to three geo-
graphical areas: the continental margin of the United States, the continental
margins adjacent to other coastal States, and the abyssal ocean floor. As my
subject today relates particularly to petroleum, it is identified primarily with
the continental margins, and the extent of the jurisdiction that the coastal States
now have, or ought to have, in these areas. We are to discuss the limits of
national seabed jurisdiction on the continental margins, and the possible inter-
action of international interests in fhese areas.

The problems of limits of national seabed jurisdiction were identified ad-
mirably in a statement by Professor R, R. Baxter, Counselor on International
Law to the U.8, State Department, in a statement on January 20, 1972. He said:

+ .. States are likely to find themselves negofiating on the basis of their
own answers to a rather specific set of questions. For example, on the com-
plex problems of limits, a State will find it necessary to answer the follow-
ing questions :

“1. What specific rights does it need and want off its own coast? In other
words, what authority should be conferred on coastal States generally?

“2 What right does it want regarding similar areas off the coasts of
one or more other States? Put in somewhat different terms, what anthority
shonld be denied to coastal States generally or be made subject to specific
conditions and requirements?

“3 What rights does it wish to confer on international or regional orga-
nizations and to derive as a member of such organizations? What will be
the authority of international or regional organizations to regulate, review,
or coordinate the exercise of anthority by coastal States, flag States, and
other States?

“4 To what extent may the rights regarded as needful by a State be
shared with other States or organizations, so that jurisdiction may be exer-
cised not exclusively but concurrently ?

“5. What priorities does it attach to obtaining each of these rights?”

I wonld answer these questions as follows, as to American national interests.
particularly those of the petrolenm consumer :

1. As to the American coast.—The United States, in my opinion, now has ex-
elnsive sovereign rights to explore and exploit, and, of course, to prevent all
others from exploring or exploiting, the mineral resources of the submerged
portions of the continent which are prolongations of the land territory of the
United States, irrespective of depth of water or distrance from shore. These
righs extend to, and are limited by, the outer limit of the continental margin,
including the continental shelf and slope, and that portion of the continental
rise which overlies the junction of the continental land mass with the rocks of the
abyssal ocean floor. These are inherent rights, attributable to the sovereignty
of the United States over the adjacent land territories. The Convention on the
Continental Shelf did not originate them, but it articulates them in the form
of a declaration of exclusive sovereign rights out to a depth of 200 meters and
beyond that limit to wherever the depth of the superjacent waters admits of
exploitation., The travaux perparatoires of that Convention, as well as its leg-
islative history in the U.S. Senate, make it clear that the so-called exploitability
eriterion was added on the demand of the 20 American States to assure their
continued exclusive seabed jurisdiction over the whole continental terrace,
shelf and slope, down fo the greatest depths. I shall not take the time to
argue these legal points now, but will annex a discussion of them to my testi-
mony as an appendix. The rights that the United States "needs and wants”
off its own coasts are those which it now has, as I have described them, and
nothing less. The energy gap which confronts this country, our dependence on
our offshore petrolenm in even partially closing that gap. and the danger in-
herent in dependence on unreliable foreign sources of oil, make this the only
answer which is compatible with national security and the health of the na-
tional economy. 1 remarked earlier that energy denied us means work and
revenue foregone. It also means a deepening of the balance of payments deficit
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to pay for imported oil. As I point out later, we face an energy gap which may
force the importation of as much as 57 percent of our petroleum supply by 1985
and the outlay of $25 billion annually to pay for it. There is thus only one
answer to Professor Baxter's first question.

2. Prafessor Baxter's second question is, what rights does this coastal State
want regarding similar areas off the coasts of other States?—We must and
should recognize the same rights in others that we assert for ourselves, It is

ar better, for the American consumer, that the terms on which American industry
explores and develops the resources of a foreign continental margin be stated in
the varied terms of the laws of a large number of coastal States competing
with one another for the investor's capital, than that all eontinental margins
be controlled by a single governmental monopoly, that is by a single international
agency which is eresited by treaty, and is dominated by the objective of extracting
from the consumer all that the traffic will bear, in the form of eonsts added as
taxes, royalties. production sharing, and direet freeride participation in profits
but not risks. All of these ideas have heen well articulated in the United Nations
debates under the general heading of “resource mansgement.,” As to Professor
Baxter's alternate phrasing. “what authority should he denied to consgtal States
generally or be made subject to specific conditions and requirements,” the answer
is that coastal States cannot be compelled to renounce the exclusive rights that
the International Court of Justice has declared them to possess, but, as a matter
of enlightened self-interest, constal States ought to be willing to agree on stand-
ards to prevent pollution, to respect competing nuses of the environment, and,
hopefully, on norms of fair play which assure security of tenure to the investor,
and. hopefully again, to agree on the principle of compulgory settlement of dis-
putes with foreign investors, and boundary disputes with one another.

3. The third question asked is what rights does it (the United States in our
case) wish to confer on international or regional organizations, and to derive
therefrom?—What authority shall such organizations have to regulate review,
or coordinate the exercise of authority hy coastal States, flag States. and other
States? Speaking now of the continental margins, in my opinion the only functions
that an international organization ought to have are those involving establish-
ment and enforcement of agreed standards relating to pollution abatement. pro-
tection of the environment, respect for competing uses of the sea. and the formula-
tion of regulations (for voluntary adoption), designed to prevent waste, Quite
another organization onght to have functions relating to obligatory settlement
of disputes : The International Court of Justice with respect to boundary disputes
between States, the World Bank’'s arbitration mechanisms for the settlement of
disputes between a State and nationals of another State, Perhans still another
organization ought to receive and disburse whatever amounts the coastal States
can be induced to pay out of their petroleum revenues into international funds
for the assistance of less developed countries,

4. The fourth question posed is: To what extent may the rights regarded as
needful by a State be shared with other States or organigations, so that jurisdic-
tion may be exercised not exclusively but concurrently—My answer is that the
United States should continue to exercise all of its present powers over its
continental margin exelusively, and not concurrently with any international
organization whatever. It is not necessary, indeed it wounld be suicidal, to
reounce these sovereign powers to some international agency. as was once Pro-
posed, and to receive back delegated powers, limited fo those enunciated in a
treaty. Everything is wrong with that premise, starting with the dichotomy
between the interests of the American consnmer in obtaining an abundant supply
of petroleum at reasonable cost, free of every restraint of trade, and the opposing
interests of an international organization charged with the task of getting ont
of the consumer all that the traffic will bear. under the euphemism of “resource
management.” Disputes over the meaning of a document are absolutely certain
when the same words are agreed fo by megotiators representing interests in
violent collision, and such disputes, under the game proposal, would be deter-
mined by a speeial fribunal dominated by interests opposed to those of the
United States. All aceeptable limitations on American authority over the Amer-
ican continental margin, including, if we wish, a dedieation of money to assist
the less developed countries, can he accomplished in the form of voluntarily
incurred servitndes on the Ameriean title. not by renunication of that title and
the acceptance back of & contractual right of occupaney of what once was our
0w,

5. The fifth question asked is: What priovities does it (the United States)
attach to obtaining each of these rights? Safeguarding (not “obtaining") rights
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now existing in the American continental margin should be by all odds the
most important objective of American seabed mineral policy.
I invite your attention in more detail to the American energy crisis that
overhiangs the American economy.
191

The sombre petroleum supply and demand equation can be stated in a few
words. The Secretary of the Interior's published estimate* is that even if popula-
tion inereases only 15 percent by 1985, demands for energy in all forms will double
by that date. By year 2000, population will have added only another 13 percent to
the 1970 figure, but the demand for energy will be three times that of 1970.* Even
the most optimistic forecasts of the contribution from nuclear energy and coal
put the major burden on oil and gas, a combined percentage of about 76 percent
in 1970, 65 percent in 1985, 61 percent in 2000.* Only coal is in abundant supply,
but its conversion into gas and liquid substitutes for petroleum pose huge tech-
nical, and environmental problems, The domestic reserves of higher grade
uranimm will fall short by a third or more of meeting the cumulative demand for
nuclear energy to the year 2000, unless the breeder reactor is perfected,' as we
must believe that it will. Nevertheless, the environmental problems posed by
nuelear power plants are enormous, and nuclear power cannot be substituted for
fuels required by automobiles and tractors.

There is no foreseeable likelihood that onshore domestic production of oil and
gas can meet the projected demand for these fuels, It is not doing so now, and the
equation is sure to worsen. As to gas, the ratio of known reserves to annual pro-
duction had fallen to 14/1 at the end of 1970.° If reserves continue to be discovered
and developed at only present rates for the next eight years, then by 1980 less
than two-thirds of the demand for gas can be met by domestic supplies.” There is
difference of opinion as to the extent to which the discovery rate can be turned
upward again, and by what incentives. Some experts believe that there is enough
domestic undiscovered gas to last out the present century (this is not very long),
but they add that 40 percent of this is offshore.

As to petroleum, the Secretary's report says:

“Within the probable range of future U.S. oil requirements, one conclusion
seems obvions, Without a major positive change in our domestic oil finding and
producing efforts, the United States will become increasingly dependent on other
nental Shelf, in its report of December 21, 1970, came to the correct conclusions,
tar sands could contribute to our domestic self-sufficiency, but before these
sources can begin to make significant contributions we may become dependent on
foreign sonrees for as much as half of our oil supplies, This estimate of depend-
ence assumes that we will be able to maintain our oil produetion near its present
level. Some industry analysts have questioned our ability to sustain these rates.
The less optimistic anticipate a decline of some 30 percent in production from 1970
to 1985,

“An estimated 2.8 trillion barrels of erude oil and more than 200 billion bar-
rels of natural gas liguids occurred originally in place in the earth within
the United States and its offshore areas. About half of these resources are off-
shore, and of this portion, about half are in water depths greater than 200
meters, However, only 171 billion barrels of crude offshore and 244 biilion on-
shore are estimated to be recoverable under current technologieal and economie
conditions—once they have been found. . . . Proved reserves of erude oil and
natural gas lignids. both on and offshore, amount fo 39 billion and 7.7 billion
Lharrels, respectively. Included are 9.6 billion barrels of crude oil reserves on
Alaska's North Slope which will not be available until adequate transportation
facilities are developed. Reserves in the Lower 48 States continued their de-
cline of recent years. About 4 billion barrels of petroleum liquids were prodnced
in the United States last yvear. The ratio of reserves to produetion in the Lower
48 States has fallen to about 8.8 for ernde oil.”

The rate of discovery is declining, The Secretary says:®
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"o . . Only some 30 wildeat wells were needed to find a significant field in the
late 1940's; the number of wells required had nearly doubled by 1960, and this
trend has not been reversed. The importance of finding large fields becomes ap-
parent when it is noted that last year G3 percent of U. §. production was from
only 264 giant fields. There are over 35.000 oil fields in the United States, These
same giant fields hold 21.7 billion barrels of proved reserves, about 70 percent of
the Nation's total exclusive of the Alaskan North Slope.”

There are major technical and environmental difficulties in the way of provid-
ing substitutes for petroleum from oil shale, tar sands, and the liquefaction of
coal, and for natural gas from gasification of coal. It is clear that for the fore-
seeable future the energy gap must be petroleum imports, on an increasing scale
incompatible with the national security.

The National Petroleum Council, at the Secretary’s request, is at work on a
report on the United States Energy Outlook. The Council’s Interim Report
(November 1971), covering the period to 1985, came to the conclusion that
whereas in 1970 domestic sources of energy supplied nearly 88 percent of U.S.
consumption, by 1985 this percentage would decrease to about 70 percent, and
we would be dependent on foreign sources for nearly 30 percent of our energy,
unless drastic and probably costly steps are undertaken to expand domestic
production. More disturbing, unless there is a dramatic increase in the rate of
domestic petrolenm discoveries or development of substitutes, it is estimated
that our dependence on foreign oil will increase from 22 percent in 1970 to
nearly 57 percent in 1985, and our dependence on foreign gas will increase from
a little over 4 percent to more than 28 percent,

There are grave national dangers in any such dependence on foreign oil and
gas, There have been at least a dozen major restrictions on foreign oil supplies
in the last decade or so. Examples are Mossadegh's seizure of foreign properties
in Iran, which shut off that source for three years; the closure of the Suexz
Canal; the war in Nigeria: nationalization in Algeria; the blowing up of the
Trans-Arabian pipeline; collapse of Indonesian production during the Sukarno
regime; the Libyan Government's curtailment of production, and so on. And
paralleling the threats to the quantity are the continuing upward pressures on
cost of foreign oil to western consumers, The Organization of Petrolenm Ex-
porting Countries (OPEC) now embraces countries which hold two-thirds of the
world’s proven reserves and supply 85 percent of the erude oil consumed in
Western Europe and Japan. It is an organization dedicated to obtaining for its
members the highest possible income from oil production. Its successes to date
need no elaboration.

Until this year, 1972, the United States, despite the fact that its proven re-
serves (39 billion barrels) were less than 7 percent of the world's total (575
billion), had one short-range trump card: We had a shut-in potential, that is, a
potential rate of production in excess of current daily production rates. which
could be called upon for emergencies, as it was during the ecritical eclosure of
the Suez Canal. American consumers have not been at the complete mercy of
foreign governments. Today, that excess potential has all hut disappeared. Sub-
stantially all American fields are producing at or near their maximum efficient
rates of production.

It is consequently impossible to exaggerate the importance of the untapped
petroleum reserves of the American continental margin to our national economy
and our national defense,

Note again the Interior Department’s estimate, previonsly quoted, that abont
half of the crude oil and natural gas liquids that occurred originally in place
within the United States and its offshore areas was located offshore, and, of
this offshore portion, about half is in water depths greater than 200 meters.
Applying these ratios to the Seeretary’s estimate of the recoverable offshore re-
source, 171 billion barrels, it would follow that the stake of the American people
in the petrolenm resources of the continental margin seaward of the 200 meter
depth line is about 85 billion barrels of probable recoverable reserves. This is
over twice the total quantity of the presently proven reserves, onshore and off-
shore, 39 billion barrels.

There has been considerable discussion in the United Nations of a 200-mile
zone, as a limit on coastal State's resource jurisdiction. The 1.8.G.S. estimates
that the petroleum resources of the American continental margin seaward of this
200-mile line exceed 40 billion barrels.” This is about equal to the total of all
presently proven American reserves, onshore and offshore,

? Memorandum, Nov. 5, 1871, Assistant Chief Geologist for Marine Geology to the Staff
Asslstant for the Undersecretary.
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The National Petroleum Council has estimated ™ that:

“Within less than five years, technology will allow drilling and exploitation
in water depths up to 1,500 feet (457 mefers). Within ten years technical e
pability to drill and produce in water depths of 4,000-6,000 feet (1,219-1,829
meters) will probably be attained.”

11

In the light of these facts, the Senate's Special Committee on Quter Conti-
nental Shelf, in its report of December 21, 1970, came to the correct conclusion,
in my opinion, about American seabed policy. It said: Pp. 29, 30:

“Whatever renunciation might be intended to be made through the adop-
tion of a future seabed treaty, no renunciation should be permitted to be
made which in any way enecroaches upon the heart of our sovereign rights
ander the 1958 Geneva Convention. We construe the heart of our sovereign
rights under the 1958 Geneva Convention ™ to consist of the following:

“(1) The exclusive owership of the mineral estate and sedentary
species of the entire continental margin ;

“(2) The exclusive right to control access for exploration and ex-
ploitation of the entire continental margin; and

“(3) The execlusive jurisdiction to fully regulate and control the ex-
ploration and exploitation of the natural resources of the entire con-
tinental margin.

“Regarding the proposal suggesting renunciation of the heart of our
sovereign rights, we have three objections:

“(1) The offer to renounce our sovereign rights beyond the 200-meter
isobath could east a cloud on our present title to the resources of our con-
tinental margin ;

“(2) The renunciation of our sovereign rights to the resources of our
continental margin beyond the 200-meter isobath in no way guarantees the
willingness of the international community to redelegate functionally to
us the same rights we would renounce, and

“(3) Our sovereign rights to explore and exploit our continental margin,
although reaffirmed by the 1958 Geneva Shelf Convention, are nevertheless
inherent rights which have vested by virtue of the natural extension beneath
the sea of our sovereign land territory. Our sovereign rights to the resources
of this area are not dependent upon the acquiescence and approval of the
international community. To renounce these inherent rights and to ask that
they be returned in part to us merely reqguests the internntional communicy
to give us that which, ipso facto and ab initio, is rightfully ours to begin
with.”

I subseribe to these conclusions.

CONCLUSION

To sum up, I would make four points:

1. With respect to the American continental margin, we should stand on our
rights under the Continental Shelf Convention, reassert the policy of the Truman
Proclamation, and assert that the exclusive jurisdiction of the United States
under the Convention and under customary law extends fo, and is limited by
the extent of. the submerged continental land mass which constitutes a pro-
longation of the territories of the United States.

9 President Nixon's five commendable principles of seabed policy—the collec-
tion of substantial mineral royalties to be used for international community
purposes and the establishment of general rules to prevent unreasonable inter-
forence with other uses of the ocean, to protect the ocean from pollution, to
assure the integrity of investments and compulsory settlement of disputes, can

1 Potrolenm Resotirces Under the Ocean Floor : Report of the Natlonal Petroleum Couneil
to the Secretary of the Interlor, March 1969, p, 8. i

1 [Committee’'s note] “Article IV, Section 3 Clauge 2 of the United States Constitution
delegates to the Congress the power to dispose of all property of the Unlted States. All
rights specified in the 1952 Outer Continental Shelf Lands Act, and in the 1958 Geneva
Convention on the Continental Shelf are the property of the United States. The deslgna-
tion of those rights constituting the heart of our goverelgn rights is In no way Intended
to be an exhanstive deseription of all of the property rights possessed by the people of the
Tnited States in our continental margin. As we Interpret Article IV, Section 3, Clause 2
of the United States Constitution, renunciation of any of the rights referred to in any of
the aforementioned laws would require an Act of Congress.”




all be stated in a concise protocol to the exist ing Convention on the Continental
Shelf, stripped of rhetoric about “renunciation” and “trusteeship.” As to what
constitutes “substantial mineral royalties,” I would say that 10 percent of the
United States governmental revenues from areas seaward of the 12-mile zone
would be generous. Congress, in my opinion, should not approve a donation,
as proposed, of one-half to two-thirds of the federal revenues from the American
continental margin seaward of the 200-meter line for disposition by an inter-
national legislature.

3. The proposal of a uniform deep-water offshore law to be enacted by all
the coastal nations of the world has apparently been wisely dropped. We eannot
very well propose offshore laws to other nations that Congress would never
substitute for the Outer Continental Shelf Lands Aet. Beyond this, however, we
chould oppose, not propose, the creation of a world-wide offshore O.P.E.C., as
that proposal would have brought about, An egual folly is to encourage the
coastal nations to inerease their exactions from American industry. The Ameri-
can draft treaty would do this by taking coastal States’ offshore revenues to
the extent of 50 percent to 06324 percent, for the benefit of the international
community, thus foreing those States to colleet two or three dollars from in-
dustry, and ultimately the consumer, in order to keep one dollar for themselves,

4. With respect to the abyssal ocean floor, seaward of the continental margin,
the American petrolenm consumers’ interests are not so imminently affected.
Hard minerals will probably be harvested from the abyssal ocean floor before
0il wells are drilled there. But, in my view, the eoncept of vesting sovereign
powers in a new supergovernment. with power to grant or refuse licenses to
use the deep seabed, on its own terms. is dangerous and shonld be reconsidered.
It is a reversal of the principle of the freedom of the seas. Instead, as the
committees of the International Law Associafion’s American Branch and the
American Bar Association have proposed, the nations could simply agree, perhaps
in reciprocal legislation, or perhaps a protocol fo the Convention on the High
seas, on norms of zood conduct in deep sea mineral operations, registration of
mining claims of stated size, and payment of agreed percentages of governmental
revenues from deep sea operations into the World Bank, for assistance to the
developing countries, Beyond this, the proposed international machinery, in-
credibly complex, is a floating Chinese pagoda.

Proponents of this treaty would create the illusion that their only opponents
are in the mineral industries, and that these industries are thick-headed in
failing to see the advantages that the American draft treaty would bring
them. The test however, is not what is good for oil companies or mining
companies, but what is good for the American people. The freaty fails that
test. It is opposed, as it ought to be, by spokesmen for the consumer and the
taxpayer in the United States Congress, and elsewhere,

I think President Truman was right when he proclaimed :

“Iaving concern for the urgency of conserving and prudently utilizing its
natural resources, the Government of the United States regards the natural
resources of the subsoil and sea bed of the continental shelf beneath the high
seas but contignous to the coasts of the United States as appertaining to the
United States, subject to its jurisdietion and eontrol.”

That concern does not stop at the 200-meter line. It encompasses the entire
American continental margin, for this is rightfully the eommon heritage of the
American people. The urgency that President Truman identified 27 years ago
is greater today than it was then, and it is inereasing daily as our petroleum
reserves steadily diminish,

Mr. Evy. I will shorten my comments somewhat.

Mr. Chairman, T am honored by your invitation to testify. When I
was invited I made it clear that T appear in an individual capacity and
not representing anyone. I am a concerned citizen. T am concerned be-
cause of the grim picture presented by our country’s energy gap. This
gap is the imminent discrepancy between demand—that is, the quan-
tities of fuels required to sustain an acceptable standard of living—
and desirable levels of employment and supply, the quantities of fuels

available from secured sources at costs which are acceptable to the
Nation’s economy,
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The Secretary of the Interior has well said that to the extent that
energy is unavailable the work that it otherwise would have done must
be foregone. This concern is sharpened by a growing conviction that
the Nation’s policy with respect to seabed minerals has been on
the wrong course which if persisted in will substantially weaken the
energy resource potential of the United States.

The Administartion’s seabed policy, as formulated in the draft
treaty which was tabled as a working paper at the U.N. Seabed Com-
mittee, relates to three geographical areas: The continental margin of
the United States, the continental margins adjacent to other coastal
States, and the abyssal ocean floor. As my subject today relates par-
ticularly to petroleum, it is identified primarily with the continental
margins, :m(% the extent of the jurisdiction that the coastal States now
have, or ought to have, in these areas. We are to discuss the limtis of
national seabed jurisdiction on the continental margins, and the pos-
sible interaction of international interests in these areas.

The problems of limits of national seabed jurisdiction were identified
admirably in a statement by Professor R. R. Baxter, Counselor on
International Law to the U.S. State Department, in a statement on
January 20, 1972, In my prepared statement I quote his five questions
and I take up a discussion of them.

The first of them which he relates is this: What specific rights does
it—the coastal State—need and want off its own coast? In other words,
what authority should be conferred on coastal States generally ?

My answer to this, asto the American coast, is that the United States,
in my opinion, now has exclusive sovereign rights to explore and ex-
ploit, and, of course, to prevent all others from exploring or exploiting
the mineral resources of the submerged portions of the continent which
are prolongations of the land territory of the United States, irrespec-
tive of depth of water or distance from shore. These rights extend to,
and are limited by, the outer limit of the continental margins, includ-
ing the Continental Shelf and slope, and that portion of the continental
rise which overlies the junction of the continental land mass with the
rocks of the abyssal ocean floor.

These are inherent rights, attributable to the sovereignty of the
United States over the adjacent land territories. The Convention on
the Continental Shelf did not originate them, but it articulates them
in the form of a declaration of exclusive sovereign rights out to a depth
of 200 meters and beyond that limit to wherever the depth of the super-
jacent waters admits of exploitation. The travaux perparatoires of that
convention, as well as its legislative history in the U.S. Senate, make
it clear that the so-called exploitability criterion was added on the
demand of the 20 American States to assure their continued exclusive
seabed jurisdiction over the whole continental terrace, shelf, and slope,
down to the ereatest depths. I shall not take the time to argue these legal
points now but will annex a discussion of them to my testimony as an
appendix. _

The rights that the United States needs and wants off its own
coasts are those which it now has, as T have described them, and
nothing less, The energy gap which eonfronts this country, onr depend-
ence on our offshore petroleum in even partially closing that gap, and
the danger inherent in dependence on unreliable foreign sources of oil
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make this the only answer which is compatible with national security
and the health of the national economy. I remarked earlier that energy
denied us means work and revenue foregone. It also means a deepen-
ing of the balance-of-payments deficit to pay for imported oil. We
face an energy gap which may foree the importation of as much as 57
percent of our petroleum supply by 1985 and the outlay of $25 billion
annually to pay for it. There is thus only one answer to Professor
Baxter’s first question in my opinion,

Professor Baxter’s second question is. what rights does this coastal
state want regarding similar areas off the coasts of other st ates? To
this my answer is that we must and should recognize the same rights
in others that we assert for ourselves, Indeed, it is far better for the
American consumer that the terms on which American industry
explores and develops the resources of a foreign continental margin
be stated in the varied terms of the laws of a la rge number of coastal
states competing with one another for the investor's capital than that
all continental margins be controlled by a single governmental monop-
oly: that is, by a single international agency which is created by treaty
and is dominated by the objective of ext racting from the consumer ail
that the traffic will bear in the form of costs added as taxes, royalties,
production sharing, and direct free-ride participation in profits but
not risks. All of these ideas have been well articulated in the United
Nations debates under the general heading of “resource ma nagement.”

As to Professor Baxter’s alternate phrasing : “What authority should
be denied to coastal states generally or be made subject to specific
conditions and requirements,” the answer is that coastal states cannot
be compelled to renounce the exclusive rights that the International
Court of Justice has declared them to possess but, as a matter of en-
lightened self-interest, coastal states ought to be willing to agree on

standards to prevent pollution. to respect competing nses of the envi-
ronment and, hopefully, on norms of fair play which assure security
of tenure to the investor and, hopefully again. fo agree on the principle
of compulsory settlement of disputes with foreign investors and bound-
ary disputes with one another,

[ may say that these are echos of President Nixon's five points that
he made in his pronouncement of May 1970.

The remainder of Professor Baxter's questions to which T want
to direct particular attention is the fourth one. To what extent may
the rights regarded as needful by a state be shared with other statos
or organizations, so that jurisdiction may be exercised not exclusively
but concurrently # My answer is that the United States should continue
to exerecise all of its present powers over its continental margin exeln-
sively and not concurrently with any international organization what
ever. It is not necessary, indeed it would be suicidal. to renounce these
sovereign powers to some international agency, as was once proposed,
and to receive back delegated powers limited to those enunciated in a
treaty. Everything is wrong with that premise, starting with the
dichotomy between the interests of the American consumer in obtain-
ing an abundant supply of petroleum at reasonable cost, free of every
restraint of trade, and the opposing interests of an international orga-
nization charged with the task of getting out of the consumer all that
the traffic will bear under the euphemism of resource management.

Disputes over the meaning of a document are absol utely certain when
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the same words are agreed to by negotiators representing interests in
violent collision, and such disputes under the same proposal would be
determined by a special tribunal dominated by interests opposed to
those of the United States. In my opinion all acceptable limitations
on American authority over the American continental margin, includ-
ing, if we wish, a dedication of money to assist the less developed coun-
tries, can be accomplished in the form of voluntarily incurred servi-
tudes on the American title, not by renunciation of that title and the
acceptance back of a contractual right of occupancy of what once was
our own.

Now may I turn to the somber petroleum supply and demand equa-
tion which can be stated in a few words. The Secretary of the Interior’s

ublished estimate is that even if population increases only 15 percent

y 1985, demands for energy in all forms will double by that date. By
the year 2000, population will have added only another 15 percent to
the 1970 figure, but the demand for energy will be three times that of
1970. Even the most optimistic forecasts of the contribution from nu-
clear energy and coal put the major burden on oil and gas, a combined
percentage of about 76 percent in 1970, 65 percent in 1985, 61 percent
1n 2000,

Only coal is in abundant supply, but its conversion into gas and
liquid substitutes for petroleum pose huge technical, financial, and en-
vironmental problems. The domestic reserves of higher grade uranium
will fall short by a third or more of meeting the cumulative demand for
nuclear energy to the year 2000, unless the breeder reactor is perfected,
as we must believe that it will. Nevertheless, the environmental prob-
lems posed by nuclear powerplants are enormous and nuclear power
cannot be substituted for fuels required by automobiles and tractors.

There is no foreseeable likelihood that onshore domestic production
of oil and gas can meet the projected demand for these fuels. It is not
doing so now, and the equation is sure to worsen. As to gas, the ratio
of known reserves to annual production had fallen to 14 to 1 at the
end of 1970. 1f reserves continue to be discovered and developed at only
present rates for the next 8 years, then by 1980 less than two-thirds of
the demand for gas can be met by domestic supplies. There is difference
of opinion as to the extent to which the discovery rate can be turned
upward again, and by what incentives. Some experts believe that there
is enough domestic undiscovered gas to last out the present century,
and this is not very long, but they add that 40 percent of this is
offshore.

As to petroleum, the Secretary’s report says:

Within the probable range of future U.S. oil requirements, one conclusion
spems obvious. Without a major positive change in cur domestic oil finding and
producing efforts. the United States will become inereasingly dependent on
other nations for oil supplies. Ultimately. production of synthetic oil from
shale. coal. or tar sands could contribute to our domestie self-sufficiency, but
before these sources can begin to make significant contributions we may become
dependent on foreign sources for as much as half of our oil supplies. This esti-
mate of dependence assumes that we will be able to maintain our oil production
near it present level. Some industry analysts have questioned our ability to
sustain these rates. The less optimistie anticipate a decline of some 30 percent
in production from 1970 to 1985.

The Secretary goes on with estimates of the crude oil remaining to
be discovered offshore and in place in the earth. He states that perhaps
171 billion barrels of petrolenm can be recovered from offshore and he
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contrasts this with 39 billion barrels of proven reserves altogether
onshore and offshore today, and he points out that elsewhere about
half of this estimated 171 billion offshore barrels lie besevered of the
200 meter line.

The National Petroleum Council. at the Secretary’s request, is at
work on a report on the U.S. Eneray Outlook. It confirms the Secre-
tary’s rather ominous indication of supply and demand. It comes to
the conclusion that whereas in 1970 domestic sources of energy supplied
nearly 88 percent of U.S. consumption, by 1985 this percentage wounld
decrease to about 70 percent and we would be dependent on foreign
sources for nearly 30 percent of our energy. Far more disturbing is
the fact that unless the present trends are reversed the forecasts of
supply and demand indicate that we will be dependent on foreign oil
for 57 percent of onr petroleum supply by 1985 as compared with
about 22 percent. now,

There are obviously grave national dangers in any such dependence
on foreign oil and gas. You have only to remember Mossadegh’s seizure
of foreign properties in Iran that shut off that supply for 3 years, the
closure of the Suez Canal, the war in Nigeria, the nationalization in
Algeria, the blowing up of the trans-Arabian pipeline, the collapse
of Indonesian production during the Sukarno regime, the curtailment
of Libya’s production, and so on. And paralleling the threats to the
quantity are the continuing upward pressures on cost of foreign oil
to western consumers.

The importance of our continental margin in meeting this energy
gap is self-evident. There has been considerable discussion in the
United Nations of a 200-mile limitation on coastal states resource juris-
diction. A USGS report has indicated that the petrolenm resources
of the American continental margin seaward of this 200-mile line
exceed 40 billion barrels which is about equal to the total of all presently
proven American reserves, onshore and offshore,

In the light of these facts I subseribe to the conclusions reached by
the Senate’s Special Committee on the Outer Continental Shelf in ifs
report of December 21, 1970, It said :

Whatever renunciation might be intended to be made through the adoption of
a future seabed treaty, no renunciation should be permitted to be made which
i_n any way encroaches upon the heart of our sovereign rights under the 1958
Geneva Convention, We construe the heart of our sovereign rights under the 1958
Geneva Convention to consist of the following :

(1) The exclusive ownership of the mineral estate and sedentary species of
the entire continental margin :

(2) The exclusive right to control access for exploration and exploitation of
the entire continental margin: and

(3) The exelusive jurisdiction to fully regulate and control the exploration
and exploitation of the natural resources of the entire continental margin,

In conclusion, Mr. Chairman. may I make four points.

First, with respect to the American continental margin, we should
stand on our rights under the Continental Shelf Convention, reassert
the policy of the Truman Proclamation. and assert that the exclusive
jurisdiction of the United States under the convention and under cns-
tomary law extends to, and is limited by the extent of, the submerged
continental land mass which constitutes a prolongation of the terri-
tories of the United States.

Second, President Nixon’s five commendable principles of seabed
policy—the collection of substantial mineral royalties to be used for
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international community purposes and the establishment of general
rules to prevent unreasonable interference with other uses of the ocean,
to protect the ocean from pollution, to assure the integrity of invest-
ments and compulsory settlement of disputes, can all be stated in a
econcise protocol to the existing Convention on the Continental Shelf,
stripped of rhetoric about “renunciation” and “trusteeship.” As to
what constitutes “substantial mineral royalties,” I would say that 10
percent of the U.S. governmental revenues from areas seaward of the
200-meter line would be generous. Congress, in my opinion, should not
approve a donation, as proposed, of one-half to two-thirds of the Fed-
eral revenues from the American continental margin seaward of the
200-meter line for disposition by an international legislature.

Third, the proposal of a uniform deepwater offshore law to be en-
acted by all the coastal nations of the world has apparently been wisely
dropped. We cannot very well propose offshore laws to other nations
that Congress would never substitute for the Outer Continental Shelf
Lands Act. Beyond this, however, we should oppose, not propose, the
ereation of a worldwide offshore OPEC, as that proposal would have
bronght about. An equal folly is to encourage the eoastal nations to
inerease their exactions from American industry. The American draft
treaty would do this by taking coastal states’ offshore revenues to the
extent of 50 to 6624 percent, for the benefit of the international com-
munity, thus forcing those states to collect $2 or $3 from industry, and
ultimately the consumer, in order to keep $1 for themselves.

Fourth, with respect to the abyssal ocean floor, seaward of the con-
tinental margin, the American petroleum consumers’ interests are not
so imminently affected. Hard minerals will probably be harvested
from the abyssal ocean floor before oil wells are drilled there. But, in
my view, the concept of vesting sovereign powers in a new supergov-
ernment, with power to grant or refuse licenses to use the deep seabed,
on its own terms, is dangerous and should be reconsidered. It is a re-
versal of the principle of the freedom of the seas. Instead, as the com-
mittees of the International Law Association’s American branch and
the American Bar Association have proposed, the nations could sim-
ply agree, perhaps in reciprocal legislation, or perhaps a protocol to
the Convention on the High Seas, on norms of good conduct in deep
sea mineral operations, registration of mining claims of stated size,
and payment of agreed percentages of governmental revenues from
deep sea operations into the World Bank, for assistance to the devel-
oping countries. The proposed international machinery, incredibly
complex, is a floating Chinese pagoda.

Proponents of this treaty would create the illusion that their only
opponents are in the mineral industries, and that these industries are
thickheaded in failing to see the advantages that the American draft
treaty would bring them, The test, however, is not what is good for oil
companies or mining companies, but what is good for the American
people. The treaty fails that test. It is opposed, as it ought to be, by
spokesmen for the consumer and the taxpayer in the U.S. Congress,
and elsewhere.

I think President Truman was right when he proclaimed :

Having concern for the urgency of conserving and prudently utilizing its natu-
ral resources, the Government of the United States regards the natural resources
of the subsoil and seabed of the Continental Shelf beneath the high seas but

contiguous to the coasts of the United States as appertaining to the United
States, subject to its jurisdiction and control.
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That concern does not stop at the 200-meter line, it encompasses the
entire American continental margin for this is rightfully the common
heritage of the American people. The urgency that President Truman
identified 27 years ago is greater today than it was then, and it is in-
creasing daily as our petroleum reserves steadily diminish.

Thank you, Mr, Chairman.

I have a number of appendices to my statement which, if the com-
mittee permits, I would like to have included in the record.

Mr. Fraser. Yes, we will include those as part of the record.

(The appendices follow:)

APPENDIX A TO STATEMENT oF NorTHCcUTT BLY
TEXT OF THE CONVENTION ON THE CONTINENTAL SHELF '

The States Parties to this Convention have agreed as follows :

Article 1: For the purpose of these articles, the term “continental shelf” is
used as referring (a) to the seabed and subsoil of the submarine areas adjacent
to the coast but outside the area of the territorial sea. to 2 depth of 200 metres or,
beyond that limit, to where the depth of the superjacent waters admits of the ex-
ploitation of the natural resources of the said areas: (b) to the seabed and sub-
soil of similar submarine areas adjacent to the coasts of islands.

Article 2: 1. The coastal State exercises over the continental shelf sovereign
rights for the purpose of exploring it and exploiting its natural resources.

2. The rights referred to in paragraph 1 of this article are exclusive in the
sense that if the coastal State does not explore the continental shelf or exploit its
natural resources, no one may undertake these activities, or make a elaim to the
continental shelf, without the express consent of the coastal State.

3. The rights of the coastal State over the continental shelf do not depend on
accupation, effective or notional, or on any express proclamation.

4. The natural resources referred to in these articles consist of the mineral
and other non-living resources of the seabed and subsoil together with living
organisms belonging to sedentary species. that is to say, organisms which, at the
harvestable stage, either are immobile on or under the seabed or are unable to
move except in constant physieal contact with the seabed or the subsoil.

Article 3: The rights of the coastal State over the continental shelf do not
affect the legal status of the superjacent waters as high seas, or that of the
airspace above those waters.

Article 4: Subject to its right to take reasonable measures for the exploration
of the continental shelf and the exploitation of its natural resources. the coastal
State may not impede the laying or maintenance of submarine cables or pipe lines
on the continental shelf.

Article 5: 1. The exploration of the continental shelf and the exploitation of its
natural resources must not result in any unjustifiable interference with naviga-
tion, fishing or the conservation of the living resourees of the sea, nor result in
any interference with fundamental oceanographie or other scientific research ear-
ried out with the intention of open publication.

2. Subject to the provisions of paragraphs 1 and 6 of this article, the eoastal
State is entitled to construet and maintain or operate on the continental shelf
installations and other devices neces ary for its exploration and the exploitation
of its natural resources, and to establish safety zones around such installations
and devices and to take in those zones measures necessary for their proteection.

3. The safety zones referred to in paragraph 2 of this article may extend to
a distance of 500 metres around the installations and other devices which have
been erected, measured from each point of their outer edge. Ships of all nation-
alities must respect these safety zones.

4. Such installations and devices, though under the Jurisdiction of the coastal
State, do not possess the status of islands. They have no territorial sea of their
own, and their presence does not affect the delimitation of the territorial sea of
the coastal State.

! The text of the convention printed hereln constituted Annex IV to the Final Act of the
United Nations Conference on the Law of the Sen, which was certified by the Legal Counsel,
{--r the Secretary-General of the United Nations. [Footnote added by the Department of
State. ]
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5. Due notice must be given of the construction of any such installations, and
permanent means for giving warning of their presence must be maintained. Any
installations which are abandoned or disused must be entirely removed.

6. Neither the installations or devices, nor the safety zones around them, may
be established where interference may be caused to the use of recognized sea
lanes essential to international navigation.

7. The coastal State is obliged to undertake, in the safety zones, all appro-
priate measures for the protection of the living resources of the sea from harm-
ful agents,

&. The consent of the coastal State shall be obtained in respect of any research
concerning the continental shelf and undertaken there, Nevertheless the coastal
State shall not normally withhold its consent if the request is submitted by a
qualified institution with a view to purely scientific research into the physieal
or biological characteristies of the continental shelf, subject to the proviso that
the coastal State shall have the right, if it so desires, to participate or to be repre-
sented in the research, and that in any event the results shall be published.

Article 6: 1. Where the same continental shelf is adjacent to the territories of
two or more States whose coasts are opposite each other, the boundary of the con-
tinental shelf appertaining to such States shall be determined by agreement be-
tween them. In the absence of agreement, and unless another boundary line is
justified by special eircumstances, the boundary is the median line, every point
of which is equidistant from the nearest points of the baselines from which the
breadth of the territorial sea of each State is measured.

2 Where the same continental shelf is adjacent to the territories of two ad-
jacent States, the boundary of the continental shelf shall be determined by agree-
ment between them. In the absence of agreement, and unless another boundary
line is justified by special circumstances, the boundary shall be determined by
application of the prineiple of equidistance from the nearest points of the base-
lines from which the breadth of the territorial sea of each State is measured.

3. In delimiting the boundaries of the continental shelf, any lines which
are drawn in accordance with the principles set out in paragraphs 1 and 2 of
this article should be defined with reference to charts and geographical features
as they exist at a particular date, and reference should be made to fixed perma-
nent identifiable points on the land.

Article T: The provisions of these articles shall not prejudice the right of the
coastal State to exploit the subsoil by means of tunneling irrespective of the
depth of water above the subsoil.

Article 8: The Convention shall until 31 October 1958, be open for signature
by all States Member of the United Nations or of any of the specialized agencies
and by any other State invited by the General Assembly of the United Nations
to become a Party to the Convention.

Article 9 This Convention is subject to ratification. The instruments of rati-
fication shall be deposited with the Secretary-General of the United Nations.

Article 10: This Convention shall be open for aceession by any States belong-
ing to any of the categories mentioned in article 8. The instruments of accession
shall be deposited with the Secretary-General of the United Nations.

Article 11: 1. This Convention shall come into force on the thirtieth day fol-
lowing the date of deposit of the twenty-second instrument of ratification or ac-
cession with the Secretary-General of the United Nations.

9 For each State ratifying or acceding to the Convention after the deposit
of the twenty-second instrument of ratification or aceession, the Convention
shall enter into force on the thirtieth day after deposit by such State of is in-
strument of ratification or accession,

Article 12: 1. At the time of signature, ratification or accession, any State
may make reservations to articles of the Convention other than to articles 1 to
3 inclusive,

2. Any Contracting State making a reservation in accordance with the pre-
ceding paragraph may at any time withdraw the reservation by a communica-
tion to that effect addressed to the Secretary-General of the United Nations.

Article 13: 1. After the expiration of a period of five years from the date on
which this Convention shall enter into foree, a request for the revision of this
Convention may be made at any time by any Contracting Party by means of a
notification in writing addressed to the Secretary-General of the United Nations.

2 The General Assembly of the United Nations shall decide upon the steps,
if any, to be taken in respeect of such request.

Artiele 14 : The Secretary-General of the United Nations shall inform all States
Members of the United Nations and the other States referred to in article 8:




(@) Of signatures to this Convention and of the deposit of instruments of
ratification or accession in accordance with articles 8, § and 10 :

(b) Of the date on which this Convention will come into force, in accordance
with article 11 ;

(¢) Of requests for revision in accordance with article 13 .

(d) Of reservations to this Convention, in accordance with article 12,

Article 15: The original of this Convention. of which the Chinese, English,
French, Russian and Spanish texts are equally authentie, shall be deposited
with the Secretary-General of the United Nations, who shall send certified copies
thereof to all States referred to in article 8,

IN WITNESS WHEREOF the undersigned Plenipotentiaries, being duly authorized
thereto by their respective Governments, have signed this Convention,

Doxe at Geneva, this twenty-ninth day of April one thousand nine hundred
and fifty-eight.

APPENDIX B TO STATEMENT OF NorRTHCUTT ELY

THE LEGISLATIVE HISTORY (OR “TRAVAUX PRE RATY 3"") OF THE 1958 CONVENTION
ON THE CONTINENTAL SHELFP?

The background and history of the Convention comprises primarily these
events:

1. On September 28, 1945, President Truman signed a proclamation * whose
operative language read :

* ... the United States regards the natural resources of the subsoil and
the sea bed of the continental shelf beneath the high seas but contiguous to
the coasts of the United States, as appertaining to the United States, subject
to its jurisdiction and control.”

The reasons he gave were these - ’

. .. the exercise of jurisdiction over the natural resources of the subsoil
and sea bed of the continental shelf by the contiguous nation is reasonable
and just, since the effectiveness of measures to utilize or conserve these re-
sources would be contingent upon cooperation and protection from the shore,
since the continental shelf may be regarded as an extension of the land-
mass of the eoastal nation and thus naturally appurtenant to it. since
these resources frequently form a seaward extension of a pool or 'deposit
lying within the territory, and since self-protection compels the coastal
nation to keep close watch over activities off its shores which are of the
nature necessary for the utilization of these resources.”

President Truman’s proclamation did not relate these reasons to any specified
depth of water. At that time, except for wells drilled from piers off California,
no offshore well was in production in this country. The first one was brought in,
in 50 feet of water, in Louisiana, in 1947,

Some two score nations quickly followed suit with procilamations of offshore
jurisdiction.

2. In 1951 the International Law Commission, which had been established by
the Assembly of the United Nations to promote the development and codification
of international law, submitted a report on the high seas after its third session,
This 1951 report recommended that the eoastal nations should have control and
Jjurisdiction over the natural resources of a “continental shelf,” defined as re-
ferring to

“. . . the seabed and subsoil of the submarine areas cont iguous to the coast,
but outside the area of territorial waters, where the depth of the super-
Jacent waters admits of the exploitation of the natural resources of the S0e0-
bed and subsoil,” *

! The writer is indebted to Luke W. Finlay, Ceefl J. Olmstead, and Oliver L. Stone for
acecess to their research materials In preparing this appendix on legislative history, and
the following appendix on national practice, A more compléete nccount ap rs in the Report
of the National Petroleum Council's Committee on Petroleum Resources Under the Ocean
Floor, March 1969,

# The Truman Proclamation of September 28 1045, titled “Policy of the United States
}“'Ilf]h ]{i':-‘pri }"}]:'l‘ Natural Resources of the Subsoll and Scabed of the Continental Shelf,” 10
rea, neg, 124048,

2 International Law Commission (ILC) Yearbook (1951), Vol. II, p. 141.
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8. The same Commission, in 1953, following its fifth session, produced another
report. In this 1953 report the Commission reversed itself, and defined coastal
jurisdiction solely in terms of water depth, using 200 metres as the outside limit,
as follows:

% the seabed and subsoil of the submarine areas contiguous to the coast,
but outside the area of the territorial sea, to a depth of two hundred
metres.” *

The exploitability eriterion was dropped.

4. This new limitation proved unacceptable to the Organization of American
States.

In March 1956. the 20 American nations convened at Ciudad Trujillo to con-
sider the Commission’s 1953 draft. These 20 nations were wholly dissatisfied with
the International Law Commission's about-face. They unanimously adopted a
resolution reciting that:

“The sea-bed and subsoil of the continental shelf, continental and insular
terrace, or other submarine areas, adjacent to the coastal stafe, outside the
area of the territorial sea, and to a depth of 200 meters, or, beyond that
limit, to where the depth of the superjacent waters admits of the exploita-
tion of the natural resources of the sea-bed and subsoil, appertain excessively
to that state and are subjeet to its jurisdiction and control” (Emphasis
added.) °

The ¢ renee’s report, underlying that resolution, explained “eontinental
torrace’” as meaning this: *. . . ‘Continental terraece’ is understood to be that part
of the submerged land mass that forms the shelf and the slope.” ®

In turn, it defined the “slope” to mean this: *. . . Scientifically, the term ‘con-
tinental slope,” or ‘inclination,” refers to the slope from the edge of the shelf
to the greatest depths.”” (Emphasis added.)

The report made explicit just what the 20 American nations were objecting to
in the International Law Commission’s proposed restriction of their national
jurisdicetion to a water depth of 200 metres. It said:

“1. The American states are especially interested in utilizing and consery-
ing the existing natural resources on the American terruce (shelf and slope).

= * t ] *® - L] ]

STTI. The utilization of the resources of the shelf eannot be technically
limited, and for this reason the exploitation of the continental terrace should
Le included as a possibility in the declaration of rights of the American
states,” (Emphasis added.)

The American representative coneurred in this report and resolution, with the
eoncurrence of the Department of State.”

5. In 1956 the International Law Commission convened its eighth session, a
few weeks after the close of the Cindad Trujillo conference. The American posi-
tion won, The Comm yn added to its 1953 definition (200 metres) the language
proposed by the American nations, which extended coastal jurisdietion “beyond
that limit, to where the depth of the superjacent waters admits of the exploitation
of the natural resources” of said areas. The spokesman for the 20 American
nations, having won his point, dropped his request for specific reference to the
continental terrace. The official report of the session states it this way :

“ .. He did not wish to press the part of his amendment introducing the
concept of the continental terrace, since the adoption of the second point
relating to the depth at which exploitation was practical would automatically
bring that area within the general concept.” ®

Professors MeDougal and Burke, in their definitive worlk, “The Public Order
of the Oceans,” report the 1956 debate in the International Law Cominission in
this fashion :

¢ ILC Yearbook (1953), Vol. 1T, p. e : Jear that the
motivation for this action was not the conclusion that the coastal 1 no rights
beyond the 200 metre depth, but rather that there wiag no urg f lowing exploitat
bn_v.:uml that depth, and that a 200 metre depth limit had a de 1

s Ii.-‘.\'r'iml‘ of Ciudad Trujillo, Inter-American Spe ized Conference on Conservation
T

SOUTCes §
March 15-28, 1956,

o Committee I Report, Inter-American Specialized Conference, Conferences and Organiza-

tions Series No. 50, Pan American Union, at 84 (March 1956

7 Whiteman's Digest of International Law (Department of State 1065), Vol. 4, p. 837

8 ILC Yearbook (1956), Vol. I, p. 136. :

The Continental Shelf and Marine Waters, Cludad Trujillo:




“Some controversy attended the suggested elimination of the continental
shelf term and the references to the ‘continental and insular terrace,” but
firis D ae muted when it was realized that a criterion embracing both a
200-meter depth and the depth admitting exploitation would embrace such
areis if they were in fact exploitable or came to be.” (p. 683.)

The International Law Commission’s 1956 report accordingly recommended to
the Unifed Nations Assembly draft articles for a convention which would recog-
nize constal jurisdietion not only to 200 metres (about 100 fathoms), but, as
proposed by the American nations, “beyond that limit, to where the depth of the
superjacent waters admits of the exploitation of the natural resources of the
said areas.”

The full text of the language recommended by the Commission to the General
Assembly on this subject was contained in Article 67 of a proposed treaty dealing
with other phases of the Law of the Sea as well as the continental shelf. It read:

“For the purposes of these articles, the term ‘continental shelf’ is used as
referring to the seabed and subsoil of the submarine areas adjacent to the
coast but outside the area of the territorial sed, to a depth of 200 metres
(approximately 100 fathoms), or, beyond that limit, to where the depth of
the superjacent waters admits of the exploitation of the natural resources
of the said areas.” *

This final report of the Commission to the Assembly emphasized that this was
in response to the Cindad Trujillo declaration of the American states. The
Commission said :

“At its eighth session, the Commission reconsidered this provision [i.e.,
the 200 metre limit agreed on by the Commission in 1953]. It noted that the
Inter-American Specialized Conference on ‘Conservation of Natural Re-
sources: Continental Shelf and Oceanic Waters,’ held at Ciudad Trujillo
(Dominican Republic) in March 1956, had arrived at the conclusion that
the right of the coastal State should be extended bevond the limit of 200
metres, ‘to where the depth of the superjacent waters admits of the ex-
ploitation of the natural resources of the seahed and subsoil.’ Certain mem-
bers thought that the article adopted in 1953 [the 200 metre limit] should
be modified While maintaining the limit of 200 metres in this article
as the normal limit corresponding to present needs, they wished to rec-
ognize forthwith the right to exeeed that limit if exploitation of the sea-
bed or subsoil at a depth greater than 200 metres proved technically pos-
sible. . . . Other members contested the usefulness of the addition, which
in their opinion unjustifiably and dangerously impaired the stability of the
limit adopted. The majority of the Commission nevertheless decided in favor
of the addition.”

The Commission went on to say :

“While adopting, to a certain extent, the geographieal test of the ‘con-
tinental shelf’ as the basis of the juridieal definition of the term, the Com-
mission therefore in no way holds that the existence of a continental shelf,
in the geographical sense as generally understood, is essential for the exer-
cise of the rights of the coastal State as defined in these articles. . . . Again,
crploitation of a submarine area at a depth exceeding 200 metres is not
eontrary to the present rules, merely because the area is not a continental
shelf in the geological sense.” ™ (FEmphasis added.)

6. The United Nations Conference on the Law of the Sea convened in Geneva
in February 1958 to consider the recommendations of the International Law Com-
mission. Representatives of 82 nations attended. The conference separated out
the Commission’s articles into four conventions, one on the High Seas. another
on the Territorial Sea and Contiguous Zone, another on the Living Resources of
the Sea, and the Convention on the Continental Shelf.

In support of the langnage recommended by the Commission, with respect to
coastal nations' jurisdiction beyond the 200 metre isobath, a member of the
American delegation told the Conference :

® IT.C Yearbook (1956), Vol, IT, p. 206.
WITLC Yearbook (19561, Vol. IT, pp. 206-97.
U ILC Yearhook (1956), Vol. I, p. 207,




“The definition of the rights of the coastal State to the continental shelf
and continental slope adjacent to the mainland proposed by the International
Law Commission would benefit individual States and the whole of man-
kind.” * (Emphasis added.)

The Conference approved the recommended language of Article 67 of the Com-
mission draft, as Article 1 of the Convention on the Continental Shelf, after
eliminating the parenthetical reference to 100 fathoms as equivalent to 200
metres, and adding language making the convention applicable to submarine
areas adjacent to the coasts of islands.

In one of the final acts of the Conference, in plenary session, a motion was
made to cut coastal jurisdiction back to the 200 metre isobath, as recommended
by the Commission in 1953, It was rejected by the Conference by a vote of 48 to
20, with two abstentions,”

Representatives of our Nation and 45 others then signed the Convention.

T. Article 11 of the Convention provided that it should come into force on the
30th day following deposit of the 22nd ratification or accession with the United
Nations, This required until June 10, 1964

The State Department submitted the Convention to the President on September
2. 1959, 1t told him that the Convention “combines both the depth and exploit-
ability tests as did the International Law Commission’s draft.” ™

In submitting the Convention to the Senate in 1960 the Department was even
more explicit, Its spokesman was Arthur H. Dean, who had been chairman of
the United States delegation at the 1958 conference. He told the Senate Commit-
tee on Foreign Helations:

“The clause which protects the right to utilize advaneces in technology at
greater depths beneath the oceans was supported by the United States and
was in keeping with the inter-American conclusions at Ciudad Trujillo in
1956. It was included in the 1L.C. 1956 draft.” ™ ( Emphasis added.)

The Senate accordingly gave its consent, and the President ratified the Con-
vention March 24, 1961.°

Conclusion

Artiel 2(1) of the Convention on the Continental Shelf states that the coastal
State exercises over the “continental shelf” sovereign rights for the purpose of
exploring it and exploiting its natural resources.

Article 1 defined the term “continental shelf” as referring:

“ . . to the seabed and subsoil of the submarine areas adjacent to the
coast but ontside the area of the territorial sea, to a depth of 200 metres or,
beyond that limit, to where the depth of the superjacent waters admits of
the exploitation of the natural resources of the said areas. . ..” (BEmphasis
added.)

It is clear that the emphasized language (1) was added on the demand of the
20 American states; (2) was in response to their insistence that exclusive coastal
jurisdiction should encompass the continental terrace, both shelf and slope, “to
the greatest depths”: (3) was concurred in and advocated by the State Depart-
ment in the 1956 Cindad Trujillo conference of the American states, with the
interpretation that this language accomplished that result; (4) was accepted
by the International Law Commission in 1956 as recognizing exclusive jurisdic-
tion in the coastal State in adjacent waters to whatever depth is exploitable:
() was recommended by the State Department to the 1958 conference which pro-
duced the Convention on the Continental Shelf with the explanation that it en-
compassed both “shelf and slope” ; and (6) was represented by the State DP]E:II’[—
ment to the President and Senate as being “in keeping with the inter-American
conclusions at Ciudad Trujillo in 1956."

1 Officlal Records of the T.N. Conference on the Law of the Sea, Vol. VI: Fourth Com-

mittee, T.N. Doc. Ai/Conf. 13/42 (1958), p. 40, i g - :
1 Officlal Records of U.N. Conference on the Law of the Sea, Vol. IT: Plenary Meetings.
1.N. Doe. A/Conf. 13/38 (1858), p. 13. (i ; e =l 2
1'8ee Proclamation of President Johnson so stating, May 25, 1964 : T.LA8, 5578, p. 55
Article 13 provides that after expiration of five years from the date on which the conven
tion enters into force, a request for revislon may he made by any contractinz party by
& in writing to the Secretary General of the United Natlons, This date is thus June 10,

= Totter of Acting Secretary of State Dillon transmitting the Convention to President
Elsenhower, September 2, 1059,

1 Hearings hefore the Senate Committee on Foreign Relations, “Conventions on the Law
of the 8ea. " 88 Cone., 2d Sess., Jan. 20, 1960, pp. 10809,

17 8ep T.1LA.B, BATR
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ArpENDIX C TO STATEMENT OF NorTHCUTT ELY

EXTRACTS FROM THE JUDGMENT OF THE INTERNATIONAL COURT OF JUSTICE IN THE
NORTH SEA CONTINENTAL SHELF CASES (GERMANY/DENMARK, GERMANY/NETHER-
LANDS), 1069 REP. LCJ. 1 (20 FEB., 1969)

19. More important is the fact that the doctrine of the Jjust and equitable share
appears to be wholly at variance with what the Court entertains no doubt is
the most fundamental of all the rules of law relating to the continental shelf,
enshrined in Article 2 of the 1958 Geneva Convention, though quite independent
of it—namely that the rights of the coastal State in respect of the area of
continental shelf that constitutes a natural prolongation of its land territory
into and under the sea exist ipso facto and ab initio, by virtue of its sovereignty
over the land, and as an extension of it in an exercise of sovereign rights for
the purpose of exploring the seabed and exploiting its natural resources. In
short, there is here an inherent right. In order to exercise it, no special legal
process has to be gone through. nor have any special legal acts to be performed,
Its existence ecan be declared (and many States have done this) but does not
need to be constituted. Furthermore, the right does not depend on its being
exercised. To echo the language of the Geneva Convention, it is “exelusive” in
the sense that if the coastal State does not choose to explore or exploit the areas
of shelf appertaining to it, that is its own affair, but no one else may do so
without its express consent.

41. As regards the notion of proximity, the idea of absolute proximity is
certainly not implied by the rather vague and general terminology employed
in the literature of the subject, and in most State proclamations and international
conventions and other instruments—terms such as “near”, “close to its shores”,
“off its coast”, “opposite”, “in front of the coast”, “in the vicinity of”, “neighbour-
ing the coast”, “adjacent to”, “contiguous”, efe.—all of them terms of a some-
what imprecise character which, althongh they convey a reasonably clear general
id are capable of a considerable fluidity of meaning. To take what is perhaps
the most frequently emploved of these terms, namely “adjacent to”, it is evident
that by no streteh of in ttion can a point on the continental shelf sifuate
a hundred miles, or even much less, from a given coast, be regarded as “ad
to it, or to any eoast at all, in the normal sense of adjacency, even if the point
concerned is nearer to some one coast than to any other. This would be even trner
of localities where, physically. the continental shelf begins to merge with the
ocean depths. Equally, a point inshore situated near the meeting place of the
coasts of two States can often properly be said to be adjacent to both coast
even though it mav be fractionally closer to the one than the other. Indeed,
local geographical configuration may sometimes eause it to have a closer physiecal
connection with the eoast to which it is not in fact closest,

42. There seems in consequence to be no necessary, and certainly no complete,
identity between the notions of adjacency and proximity: and therefore the
question of which parts of the continental shelf “adjacent to” a coastline border-
ing more than one State fall within the appurtenance of which of them, remainsg
to this extent an open one, not to he determined on a hasis exclusively of prox-
imity. Even if proximity may afford one of the tests to he applied and an im-
portant one in the right conditions, it may not necessarily be the only, nor in all
circumstances, the most appropriate one. Hence it would seem that fhe notion
of adjacency, so constanfly employed in continental shelf doctrine from the start,
only implies proximity in a general sense, and does nof imply any fundamental
or inherent rule the ultimate effect of which would be to prohibit any State
(otherwise fhan by agreement) from exercising continental shelf rights in
respect of areas closer to the eoast of another State.

43. More fundamental than the notion of proximity appears to be the prin-
ciple—constantly relied upon by all the Parties—of the natural prolongation or
confinnation of the land territory or domain. or land sovereignty of the coastal
State, into and under the high seas, via the hed of ifs territorial sea which is
under the full sovereignty of that State. There are ve rions ways of formulating
this principle, but the underlying idea, namely of an extension of something
already possessed, is the same, and it is this idea of extension which is, in the
Court’s opinion, determinant. Submarine areas do not really appertain to the
coastal State because—or not only because—they are near it. They are near it of
course: but this would not suffice to confer tifle, any more than, according to
a well-established principle of law recognized by both sides in the present ease,
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mere proximity confers per se title to land territory. What confers the ipso jure
title which international law attributes to the coastal State in respect of its con-
tinental shelf, is the fact that the submarine areas concerned may be deeined to be
actually part of the territory over which the coastal State already has dominion—
in the sense that, although covered with water, they are ¢ prolongation or con-
tinuation of that territory, an extension of it under the From this it would
follow that whene a given submarine area does not cor stitute a natural—or
the most natural—extension of the land territory of a coastal State, even though
that area may be closer to it than it is to the territory of any other State, it can-
not be regarded as appertaining to that State—or at least it cannot be so regarded
in the face of a competing claim by a State of whose land territory the submarine
area concerned is to be regarded as a natural extension, even if it is less close
to it.

AppPENDIX D To STATEMENT oF NorTHCUTT ELY

U.5. ENERGY OUTLOOK : AN INITIAL APPRAISAL, 1971-1 9805 : SUMMARY, PP, XVII-
XXIT, NATIONAL PETROLEUM COUXNCIL, NOVEMBER 19871

This report summarizes the National Petroleum Couneil’s “Initial Appraisal”
of the U.S. energy outlook through 1985. Supply-demand relationships are pro-
jected assuming that current government policies and regulations® and the
present economic elimate for the energy industries would continue without major
changes throughout the 1971-1985 period.

Assumptions of initial approisal

In line with maintenance of a basie “status quo,” it was assumed that :

1. Recent physical levels of oil exploration and development drilling
activity and exploration success trends would continue into the future.

The level of capital investment in gas exploration and development
drilling activity would remain relatively constant and the past trends in
the results of such activity wonld provide the basis for future expectations.

3. After domestic oil production capacity is reached, remaining require-
ments would be satisfied by imports. It was also assumed that politieal,
economic and logistical considerations wonld not restrict the availability
of foreign oil.

4. All presently feasible sources of gas supply, domestic and foreign,
would he utilized. It was also assumed that political, economic and logisti al
considerations would not restrict the availabilty of foreign gas.

5. Nuclear power wounld be ufilized to the maximum extent consisfent
with a feasible development program.

6. Coal production would rise to the degree neces itated by demand and
technological advances would permit coal producers and consumers to
meet environmental requirements.

These assumptions are generally optimistic. In view of past trends, the
assumed levels of oil and gas exploratory activity, in partieunl: are not likely
to he renlized without substantial improvements in economic conditions and
government policies, Similarly, the availability of foreign oil to meet short-
falls in domestic supplies cannot be assured. Significant limitations could arise
for political or logistical reasons,

This initial appraizal, therefore, is not a forecast of what will probably happen
in the future, and it should not be 8o interpreted, It iz solely a set of projee-
tions, reflecting an optimistic view of what might happen without major changes
in present government policies and economic parameters. These projections will
be used as reference points by the Committee in its subsequent task of identify-
ing and evaluating the changes in government policies and economic conditions
which might contribute to an improved national energy posture.

Findings of the initial appraisal

In the initial appraisal, an assessment was made of tofal T.S. energy con-
snmption by market sectors.® The Subeommittees for Oil, Gas and Other Energy

1T

Partienlarly In respect to ofl import controls, natural gas price regnlation, leasing of
1] Innds, environmental eantrols, t rates and research fonding.
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Resources made independent assessments of the individual fuels involved. They
applied their respective judgments in deciding what factors would affect demand
for the particular fuel examined and took into account the probable supply of
other fuels. From these projections, the Coordinating Subcommittee developed
an energy supply-demand balance. The principal findings of the initial appraisal,
made under the assumed conditions summarized above, were as follows :

1. Energy Consumption.—U.S. energy consumption would grow at an
average rate of 4.2 percent per year during the 1971-1985 period. The
respective growth rates by market sectors would be as follows: electrie
utilities, 6.7 percent; nonenergy uses, 5.4 percent ; transportation, 8.7 per-
cent; residential and commercial, 2.5 percent: and industrial, 2.2 percent.

2. Domestic Energy Supplies in Relation to Consumption.—In 1970 domes-
tic energy supplies satisfied 88 percent of U.S. energy consumption. Under
the assumptions of the initial appraisal, domestic supplies would grow at
an average rate of 2.6 percent per year during the 1971-1985 period. Since
domestic supplies would increase at a slower rate than domestic demand,
the nation would become increasingly dependent on imported supplies. By
1985, domestie supplies would take eare of about 70 percent of U.8. con-
sumption.

3. Petroleum Liquids—Domestic supplies, consisting of erude oil, con-
densate and natural gas liquids, totaled 11.2 million barrels a day (B/D) in
1970, which was 21 percent of total energy consumption. Despite the addition
of an estimated 2.0 million B/D from the Alaskan North Slope and another
2.7 million B/D from new discoveries to be made after 1970, total U.S.
production in 1985 was estimated at only 11.1 million B/D. Therefore, in
order to meet growing demands for petroleum liguids, imports would have
to increase more than fourfold by 1985, reaching a rate of 14.8 million B/D
in that year. Assuming the availability of foreign supply, oil imports would
then account for 57 percent of total petrolenm supplies and would represent
25 percent of total energy consumption. Most of the imports would have to
originate in the Eastern Hemisphere because of the limited potential for
increased imports from Western Hemisphere sources,

4. Gas—In the absence of supply limitations, potential gas demand would
approximately double between 1970 and 1985, reaching a level of abont 389
trillion cubie feet (TCF) per annum. Under current regulatory policies and
federal leasing policies, however, the supplies of domestic natural gas (ex-
¢lnding North Slope) could be expected to fall from 21.82 TCF in 1970 to
13.00 TOF in 1985. By this time. another 1.50 TCF would be contributed by
the Alaskan North Slope and 0.91 TCF from synthetie gas manufactured
from coal and naphtha: meanwhile, imports from Canada could provide
115 TCF and imports of LNG and LPG could furnish an additional 4.93
TCOF.* Taking all of these sourees into aecount, 1985 supplies would total
only 21.49 TCF, or 1.25 TCF less than 1970 supplies of 22.74 TCF. Depend-
ency on imports would rise from 4 percent of gas supplies in 1970 to more
than 28 percent in 1985, assuming the availability of foreign supply. The
shortfall in energy supply between pofential gas demand and available gas
supplies would have to be made up from increased supplies of other fuels.

5. Coal—Supply of domestic coal, inclnding exports, would increase
from 590 million tons in 1970 to 1,071 million tons in 1985. Coal reserves were
judged ample and could support a faster growth rate in production. Potential
constraints, however, were seen as being the availability of manpower and
transportation facilities, health and safety regulations, and the need to
develop a commercially proven technology for control of sulfur dioxide
emissions,

6. Nuclear—Nuclear power supply wonld inerease from 23 billion kilowatt
hours (KWH) in 1970 to 2.067 billion KWH in 1985, This is consistent with
estimates of the Atomic Energy Commission. Achievement of this level would
depend primarily on resolving delays from siting. environmental and con-
struction problems. No shortage of domestic fuels was foreseen, assuming
prices for UsO« up to $10 per pound. By 1985. nuclear energy would be
supplying 48 percent of total electric power requirements.

7. Other Fuels—The remaining fuels—hydropower, geothermal npower
and synthetic crnde from shale—would together contribute only 3 per-

t Bupnlies from all the sonrees mentioned eonld be made avallable onlv at nrices anthstan.
tHally ahove those postnlated for production of domestic natural gas under the assumptions
nf this initial appraisal.




cent of energy requirements in 1985, Ceilings on the output of the first two
would be imposed by physical limitations. Ceilings on the output of syn
thetie erude would be limited by government policy on leasing land, eco
nomics and technology: consequently only about 100,000 B/D would be
obtainable from oil shale.

8. Capital Requirements.—In order to achieve the initial appraisal energy
balance, capital outlays for resource development, manufacturing facilities
and primary distribution in the United States would have to total approxi-
mately £375 billion over the 1971-1985 period.® Not included in this estimate
were other major sums for petrolenm marketing, gas and electricity distri-
bution. and the development of overseas natural resources needed to satisfy
U8, import requirements.

Implications of the Initial Appraisal

In the long run, all indigenous energy supplies that can be developed will be
needed. Potential U.S. energy resources could physically support higher growth
rates from domestic supplies than shown in this initial appraisal, particularly
for coal, nuclear fuels, petrolewm liguids and natural gas. U.S. coal reserves
are ample to meet foreseeable needs. The guantity of ginal oil and gas in
place, as estimated in the NPC report® on future U.S. petrolenm provinees,
exceeds the total of cumulative oil and gas production to diate and the domestic
demand for oil and gas projected in this appraisal. Also, the combined total of
currently proven and potentially discoverable oil and gas as estimated in that
report is above projected needs during the study period interval. It is extremely
important to note, however, that these resources are not likely to be developed
to their full potentials under the “status quo” assumption regarding govern-
ment policies and economic conditions. For example, using the discovery rate
projected in the initial appraisal, it would take almost a century to find the
estimated discoverable oil projected in the referenced study.

Since the mid-1950's the growth rate for domestic petroleum production has
slackened, while that for imports of petrolenm has increased. As a result, incen-
tives and prospective profitability for exploration and development of hydrocar-
bon resources in the United States have decreased.” In the last few years, there
has been a higher rate of growth in the market for domestic oil, but the “real”
price of crude oil still remains below the level of the decade earlier.

Based on historical precedent, the assumption of U.S. oil and gas prices con-
tinuing at recent levels indicates that supplies of domestic oil and natural gas
will deeline in the future. However, an improved economic climate would encour-
age (1) increased exploration for new reserves of oil and gas and (2) increased
recovery of oil from known reserves.

The extent to which indigenous supplies could be increased by these and other
changes was not considered in this initial appraisal, but will be assessed in the
final report scheduled for complet ion in July 1972,

At this time, it is appropriate only to note certain areas of concern that are
implicit in the continuation of existing conditions. These items can be conven-
iently placed in four groups:

1. Government Policies—Continuation of present government policies, par-
ticularly in respect to leasing of federal lands, environmental controls, health
and safety, tax rates, research funding, natural gas price regulation, and
import policies, clearly will result in a sharp rise in national dependence on
imported energy sources, particularly petroleum liquids. This will require
careful assessment, in respect to both national security aspects and the impact
on the T7.8. balance of payments. Furthermore, the United States cannot ex-
pect indefinitely to be able to increase imports of foreign oil. Towards the end
of the century, foreign oil supplies may prove insufficient to meet all potential
demands.

5 Bxelndes eapltal outlays for Alaskan North Slope exploration, development and produc-
tion, Includes eapital outlays of $200 billion for electric power plants and transmission
lines

8 Ax Idieated in the NPC report Future Petrolenum Provinces of the United States (Jnly
1670). if discovered and produced, future production of erude oil would be 346 billion
barrels (4.0 times past produetion) and future produetion of natural gas would be 1,195
trillion cubic feet (3.6 times past production). The discovery and commercial development
of these potential resources will, however, take many decades and require major improve-
ments in economic incentives.

7 For further diseusslon of effect of economic factors in 20 years after World War IT, see
the report of the Natlonal Petroleum Council, Factors Affecting U.8. Exploration, Develop-
ment and Production, dated January 31, 1967,
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Continuation of present government policies will also result in available
gas supplies being equal to only about one-half of market requirements in
1955. In view of the indicated availability of substantial undiscovered do-
mestie reserves, a critical review of natural gas regulations and other param-
eters impinging on the incentives for expanded exploratory efforts is clearly
in order and urgently needed.

2. Physical Facilitics—The satisfaction of the nearly doubled energy re-
quirements of 1985 will require enormous additions of new facilities, which
will not easily be forthcoming under existing political, soeial and economic
conditions, In pelrolewm, the importation of an ineremental 10-11 million
B/D of overseas crude oil and products above the 1970 level would require
more than 350 tankers, each of 250,000 deadweight tonnage (DWT). No U.8.
ports are presently equipped to receive sueh tankers, so new terminals would
have to be developed in coastal areas. Similarly, the inerease in refined prod-
uets requirements would necessitate net additions of about 10 millien B/D
to domestic refining capacity over the 15-year period. This would involve
construction at about 2.5 times the rate of the past decade, In gas, the impor-
tation of 4 TCF of LNG annually by 1985 would requ the building of 120
tankers each having a maximum capacity equivalent approximately 790,-

000 barrels, In addition, such operations would require the building of ligue-
faction plants at the loading terminals and the building of unloading termi-
nals, regasification plants and storage and transportation facilities at points
of delivery. In coal, the doubling of mine output would involve the develop-
ment of Western coal reserves with associated transportation to markets as
well as expanded development of nnderground mines in the East and Mid-
west. In auclear power, the pace of construction of new plants wounld have to
rise very sharply from recent levels, reaching a capability of bringing thirty
1,000-megawatt plants on line each year from 1980 through 1985,

3. Fi urm’ Requirementis—Annual new investment required to finance
development of natural resources and construction of new facilities would
greatly exceed the levels of recent years. Funds provided from operations of
energy industries at present price levels would fall far short of meeting Ihvw
capital requirements. Environmental regulations affecting the supply, tr
portation and econsumption of all fuels would further increase investment
costs, All these things indicate inereasing energy costs.,

4. Technology—The doubling of energy consumption over the next 15 years
implies a sharp step-up in all kinds of measures needed to protect the environ-
ment, both at the points of energy production and use. The urgent need for
energy also provides varied research challenges, including problems such as
new coal mining methods, new exploratory techniques, new methods of in-
creasing the recovery of oll and gas, new energy transportation methods,
advanced nuclear technology, and the development of commercial processes
for flue-gas desulfurization and for manufacture of synthetic liguid and g
ous Tuels from oil shale and coal.

Finally, it should be noted that long lead times are involved in the orderly
development of energy resources. Therefore, it is essential that the many con-
giderations bearing on the selection of an opti utional energy posture be
brought into sharp foeus at the earliest possible date. In its final report on the
U.B. energy outlook, the National Petrolenm Council will seek to provide as
much pertinent material as possible, including analyses of alternatives open to
both government and industry.

Se-

Additional studies

The NPC Committee on U.S, Energy Outlook has already started to develop
additional analyses of changes in industry and/or government programs and
policies and changes in economie conditions which would lead to the following
effects :

1. Increase indigenous energy supplies; 2. Enhance the environment; 3.
Maintain the security of the nation’s energy supplies; 4. Increase efficiency
in the production and nse of fuels. particularly through technological re-
search and development.

In the process of this additional work, special attention will be given to costs,
including the range of cost increases involved in various steps to improve the
energy supply situation, and the resultant impact of such increases on demand.
The Committee recognizes that price levels will have a significant impact on both
the supply of and demand for various energy resources; an effort will be made to
evaluate the elasticity of demand and supply for each major type of energy.
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ArrExDIX E T0 STATEMEXT oF NoRTHCUTT ELY

PROSPECTS FOR AND FROM DEEP OCEAN MINING®

(By F. L. LaQue?®)

INTRODUCTION

Expectations of eonsiderable revenues form the exploitation of the mineral
resources of the oceans have generated a great deal of discussion during the past
few years. These expectations have, no doubt, been an Important factor in
stimulating plans for the conference “I'acem in Maribus” being organized by the
Center for the Study of Democratic Institutions to be held in Malta in June, 1970.

Up to now, the discussions have concentrated heavily on how exploration a
exploitation of the anticipated resources should be made subject to some form
of international regulation and how the revenues from exploitation should be
applied for what is referred fo as “the benefit of mankind”. This is based on the
concept that deep ocean mineral resources represent a “common heritage” which
should be held in trust by the international community so that the wealth to
be derived from exploitation of this heritage will be applied properly.

There are some, also, who feel that the distribution of the derived wealth
should be directed towards redressing the imbalance of prosperity that exists
between what are called the “developed” and the “developing” nations of the
world.

One suggested possibility would be a wild international seramble among the
highly lil'\(]lll‘*'i! nations to become dominant in the exploitation of these re-
sources, This would have the effect of aggravating international tensions and
through the advantage of their advanced technology would make the developed
nation even more prosperons relative to the developing ones.

The other suggested possible result has been described as flowing from an en-
lightened international social conscience with general re iition that the exis-
tence of substantial, often called tremendous, new resources in the ocean provides
mankind with a splendid opportunity to organize the exploitation of these re-
gources o as to eliminate any possibility of increased international tensions
and to distribute the derived wealth for the “maximum benefit of mankind”
with special concern for “developing” nations.

The purpose of this paper is to review the prospects for the exploitation of
deep ocean metals and to examine the prospects of achieving the international
goals that have been proposed from the exploitation of these metal resources,

PROSPECTS FOR DEEP OCEAN MINING

This discussion will deal only with metals or what are sometimes called “hard
minerals” to distingunish these from such other miner as petroleum, natural gas,
sulfur, and phosphorites, Such other ocean “minerals” as sand, gravel, diamonds
and precious coral will also be excluded.

DEEP OCEAN V8 NEAR SHORE DEPOSITS

Sinee we shall be talking about ocean mineral resources that may become
subject to some sort of international regime we must have some notion as to
the probable location of its boundaries, as this will determine the nature and
location of the resources that may be exploited within such a regime.

The limits of national jurisdiction of coastal nations over the resources of
the seabed were presul ab |\ established by the 1938 Geneva Convention on the
Continental Shelf. The limit established by a water depth of 200 meters was
made much more imprecise by extending the limit to any depth capable of ex-
ploitation subject to a further limitation in terms of a criterion of adjacency to
the constal te claiming jurisdiction.

Experience has shown that each country is likely to have its own inferpretation
of the provisions of the convention in extending its limits of jurisdiction beyond
the 200 meter depth line.

1 Based on a paper originally provided for Pre atory Conference on the Role of
E nu]pm-« g in an Ocean Rezime for the Ps in Maribng Conference in Malta, June, 1970,
organized by the Center for the Study of Democratic Institutions, Santa Barbara, Callf,
April 1-3, 1570,

2 Vice President (Retired) International Niekel Company, 67 Wall Street, New
York, and Senior turer, Scripps Institution of Oceanogrs 1 niversity of California
at San Diego, La Jolla, California.
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The technology for drilling oil wells has already advanced well heyond the
200 meter depth limit in the form of exploratory wells. Production is being ac-
complished at a depth of about 310 feet (100 meters).

Recent discussion and assertions have suggested that the outer limit of na-
tional jurisdiction over the seabed resources of a continental shelf should be at
the seaward edge of a continental slope as a natural prolongation of a continental
land mass at depths as great as 2500 meters [1, 2.]

So far as the “hard minerals” being dealt with in this paper are concerned,
the prospect for their pofentially profitable mining beyond the 200 meter depth
line is not significantly different from the prospect beyond the 2500 meter line.
Consequently, the probable location of the boundary of national jurisdiction is not
considered to be a significant factor in estimating the future value of exploi-
tation of “hard mineral” resources that might become subject to international
Jurisdiction.

This brings us to quesions as to what minerals exist and are possibly recover-
able from, or below, the ocean bottom outside the limits of the national ju-
risdictions of coastal nations and at depths probably in excess of 2500 meters,

It seems safe at this time to eliminate iany consideration of the possibility of
mining operations resembling those undertaken on shore and involving sinking
of shafts leading to underground excavations of mineralized veins or zones, The
eventual ftechnical feasibility of such operations has been asserted by Carl F.
Austin [3] in an interesting paper. Such operations would be difficult and ex-
pensive enough in relatively shallow coasta® waters which would be within limits
of national jurisdiction and are quite mlikely to be undertaken in the deep
ovean in the foreseeable future.

Preston Cloud [4] has pointed out that “modern theory
implies that beneath a thin veneer of later sediments the an basins are gener-
ally floored with relatively young and sparsely mineralized basaltic rock.” This
is consistent with a similar conclusion by Harold James [5].

The extension of underground mining into deep internationa] waters appears
to be an extremely remote possibility which need not engage our further attention
on this oeccasion.

Placer like deposits of gold, silver, platinam, tin
onshore mineral deposits and carried into the oce
pected to extend beyond limits of national Jurisdietion which will Encompiass
the lowest sea level in geologic times [2]. This is the case also of mineral rich
beach sands containing valuable concentrations of titaninm, zirconium and iron.

So far as elements dissolved in seawater are coneerned, commercial exploita-
tion has been lmited to magnesium, bromine and common salt. Since these are
readily available from coastal waters under national jurisdiction they need not
be considered in discussions of the exploitation of deep sea minerals. The con-

centrations of other metals dissolved in seawater are so low that there is prac-
tically no chance of their pr

ofitable exploitation in view of the tremendous
volumes of water that would have to he processed to recover any significant
amount, For example, treatment of 500 million gallons per day would vield only
about ten pounds of nickel. Concentrations of other metals of interest are of the
sime order of magnitude [6].

Metal enriched muds associated with hydrothermal activities such as have heen
explored in the Red Sea [T, 8] eannot be expected to be extensive enough, suffi-
ciently rich in metals, and encountered in enough places to warrant consideration
at this time as becoming a near future significant factor in the total exploitation
of metals from the deep ocean and how this might be regulated. The same ap-
plies to consolidated vein or lode deposits that might ocenr at relatively shallow
denths on ecean ridges f2, 5].

This leaves us manganese nodules lying on the ocean floor to represent the
only deep ocean hard mineral resource that need be considered at this time.
This view is supported by McKelvey, Tracy, Stoertz and Vedder [2] as per the
following quotation : “The manganese nodules, in fact, are the only likely poten-
tial resource over much of the large ocean basins . . .”

This conclusion will account for the attention to be given to th
nodules in this paper.

of sea floor spreading

and dinmonds eroded from
an by streams cannot be ex-

e mefals in

MANGANESE NODULES

The existence of manganese nodules on the deep ocean floor has been known
since the famons Challenger Expedition 1873-1876 [9].

Since then there have been numerous other explorations that have provided
evidence of a very wide distribution of manganese nodules of varying composi-
tion and potential value. V, McKelvey and F. Wang of the U.S. Geological Sur-
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vey [8] have recently published maps showing locations from which nodules have
been recovered in exploratory surveys.

Only a very small fraction of the total ocean bottom area has been covered by
the explorations undertaken so far.

The explorations to date have shown, also, that nodules of attractive metal
content are most likely to be found at depths in excess of 12,000 feet (3600
meters).

DISTRIBUTION OF NODULES

There is considerable evidence [8] that nodules are likely to be found over broad
areas, This would follow also from the general uniformity of the ocean water
sources of the nodule constituents above large areas of the ocean bottoms.

The limited information available on the distribution, composition, physical
character and setting of manganese nodules suggests that there may be locations
in which these features could cause them to be characterized as “hot spots” of
unusual attractiveness for exploitation, There is equal reason to believe that the
areas of any such “hot spots” would be large and nmnperous enough to accommo-
date a number of exploitation activities simultaneously. This would moderate or
even eliminate competition for coneessions for exploitation of defined areas.

There are other justifications such as sound resource management practice
for some instrumentality for knowing and keeping track of defined areas in which
exploitation is being undertaken.

Factors beyond richness of a partieular deposit of nodules that would make
some areas more attractive than others, and thereby support a desire for a con-
cession for tenure of a defined area include :

1. Proximity to potential markets for the metals recovered.

2, Nearness to sites of land-based beneficiation and refining plants as this
would affect transportation costs.

3. Favorable meteorological and sea-state conditions.

4. Deptih of water in which recovery operations would have to be under-
taken.

5. Topography of bottom.

6. Soil mechanies of bottom.

7. Political stability and overall “business climate” and other incentives
of adjacent coastal nations in which supplementary land-based operation
would be undertaken,

VALUE OF NODULES

It seems quite unlikely that nodules will ever be sold in their raw form. Their
commercial value will be established basically by the difference between the
market value of the metals contained and extractable and the cost of finding and
recovering the nodules, transporting them to refining plants, extracting the
metals in marketable forms and marketing them. The profit on the overall oper-
ation is not easily related to the apparent value of the nodules at the site from
which they may be recovered.

The total income that might be realized from all nodule exploitation opera-
tions that might be undertaken and the total area of ocean bottom that might
be involved in such operations will be determined primarily by the composition.

A representative composition of a Pacific Ocean nodule containing high enough
concentrations of metals to make them of possible commercial interest would be :

Manganese 259 ; Nickel 19, ; Copper 0.75% ; Cobalt 0.25%.

A “typiecal” Atlantic Ocean nodule would contain :

Manganese 169 ; Nickel 0.429; ; Copper 0.209 ; Cobalt 0.31%.

The inadequate number of analyses available for caleulation of average metal
contents and the limited significance of such averages for the purposes of this
discussion will justify disregarding figures for average metal contents.

The iron content of nodules is too low (generally under 209 ) to assign any
value to iron in appraising the potential market value of metals in nodules.

The composition of a representative Pacific Ocean nodule of possible coin-
mercial attractiveness, previously shown, will serve as a basis for further cal-
culations and discussion,

As mentioned previously, the metal content of nodules varies through wide
limits over different areas of the ocean bottoms, As a broad generalization, sam-
pling to date has shown that the maximum contents of valnable metals are most
likely to be found in the Pacific Ocean rather than in the Atlantic, and that
favorable areas in the Pacific can be expected to be the location of the most
extensive nodule recovery operations.

80-07T1—72——3
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Unfortunately, it would appear that nodules of potentially attraciive com-
mercial value are most likely to be found at very great depths of water in the
range from about 12,000 to 18,000 feet (2600 to 5400 meters).

Unfortunately, also, the ratio of the constituents of the metals in nodules is
grossly out of balance with the world’s current ability to consume these metals
(See Table 1).

In some nodules the content of the associated metals will be high enough to
make the manganese unsuitable for its major fields of application unless the
associated metals are removed, yet so low that the amounts and value of the
associated metals that might be recovered will be go much less than the cost of
refining the manganese for their removal as to make nodules of such compogition
economically unattractive.

Reference was made previously fo the disparity between the ratio of metals
in nodules and the ratio of world demand for them. This disparity is documented
in Table 1 and is illustrated most dramatieally by noting that if the world's
needs for copper were to he supplied completely from the exploitation of nodules
there could be made available at the same time nearly twenty-five times as much
manganese, fifteen times as much nickel, and one hundred thirteen times as
much cobalt as the present market rec Juires,

Many coneclusions can be drawn from the data in Table 1.

Probably the most important eonclusion should be {hat the revenue that might
be expected to be derived from the exploitation of nodules cannot be ealeulated
simply by adding up the values of the individual metals per ton of nodules on
the assumption that there will be a market at eurrent prices for all the metals
in the nodules,

Other discussions of the effect of recovery of metals from nodules on the mar-
keting of the metals involved have concentrated on what effect the entry of
metals into the marketplace from this source might have on lowering the prices
of the metals involved. Such ealenlations and predictions failed to take into
account the more important question stemming from the date in Table 1 as to
the extent to which the metals might be able to find a market at a ny price,

In the light of present knowledge there is no reason to expect that individual
metals ean be recovered from nodules at a cost less than that from land-based
ore deposits. From this it follows that exploitation of nodules is likely to be
economically attractive only if a market ean be found for more than one of the
metals present,

It seems unlikely that recovery of manganese from nodules will be economically
attractive, [2, 11]

Therefore, we shouldn’t assume that nodnles will he exploited primarily as a
source of manganese,

Depending on the process used, the form in which the manzanese is made
available and the cost of shipping to market. some value might be attached
to the manganese nodules at a price that would probably be lower than existed
before manganese from nodules was added to other sources of supply. On the
other hand, the manganese may be considered to be like ro k and discarded
in the refining process so that no realizable value would be attached to the
manganese content of nodules,

The economic attractiveness of manganese in nodules conld he increased hy
a successful effort to develop large new nses for this metal. Such new uses
should nof be unduly competitive with the other metals associated with man-
ganese in nodules if the goal of increasing the total value of nodules is to be
achieved.

Efforts to make the market for manganese much less than almost wholly
dependent on the level of production of steel have been, to say the least, un-
impressive in the past. This should become an important research activity as a
means of making the exploitation of nodules more attractive commercially.

The same consideration applies also to eobalt for which the effort to develop
new uses has already been considerable but which could he expanded further as
a contribution to the future of nodule exploitation.

Date in Table 2 shows the tonnage of nodules of the composition chosen for
illustration that would have to he harvested, the areas of ocean bottom that
would have fo be exploited on the basis of two pounds of nodules per square
foot, and the fractions of the total ocean bottom that would be exploited to

produce metals from nodules to the extent of world production from land soureces
in 1967.
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It can reasonably be anticipated that by the time exploitations of nodules be-
comes technologically and commercially feasible, the world’s needs for the metals
contained could be about twice the amounts used in 1967 as shown in Table 2.

The data in Table 1 suggest that a nodule exploitation operation aimed at
satisfying a major share of the world demand for cobalt would encounter mini-
mmmn difficulty in finding a market for the associated metals,

This suggeste, further, that the early stages of nodule exploitation might well
be on a seale geared to the world's needs for cobalt. The magnitude of the scale
established on this basis as per the data in Table 2 would be represented by
exploiting a maximum of about six and one-half million tons of nodules per
Year.

Exploitation at this level would yield about: 33 million pounds of cobalt;
4 million tons of manganese ore; 132 million pounds of nickel ; 100 million pounds
of copper.

Since it would not be realistic to assume that over 209, of the world market for
manganese could be displaced immediately to accommodate manganese from
nodules, and a serious question as to whether treatment of nodules for recov-
ery of manganese would be economically attractive, we can reasonably assume
that the real metal value of nodules in such an operation would be represented
by their nickel, copper and cobalt contents, i.e. abont £355.000,000 for the nodules
required to meet the 1967 world production of cobalt,

This estimated gross revenue would be reduced by the cost of recovery, refining,
ete. A net revenue before taxation of $80 million after subtracting costs wonld
be optimistic. An assumed \ternational tax rate of 50% wonld yield 540 million
for possible distribution to developing nations, Giving value fo the manganese
would inerease the tax revenue by only about $10 million.

There is also a question as to whether taxation for international purposes
would be based on the total operation, of which part will be under national
jurisdiction, inecluding transportation and land based operations such as
refining.

To satisfy 1009, of the world's need for cobalt in 1967 would, as per Table 2,
require harvesting nodules from an area of ocean bottom measuring only 236
square miles. This represents only 1.7 ten thousandths of one percent of the total
OGCeean aredi.

The data in Table 2 show also that going to the unlikely extreme of abandon-
ine all land-based sources of the metals involved and securing the world’s needs
for all these metals exclusively from ocean nodules w yuld require harvesting of
nodules from only about 0.02 percent of the ocean bhottom each year. Stated an-
other way. 164 of the ocean bottom could satisfy the 1967 world's needs for man-
ganese, nickel, eopper and cobalt for about 50 years,

In view of the data already available and the assumption of the existence of
tremendous quantities of nodules estimated to be as much as 1.7 trillion fons in
the Pacific [9] distributed broadly over large areas of ocean bottom, it would be
reasonabie to expect that if such a minute fraction of the ocean bottom will yield
the total world need for the metals likely to be extracted, any regimes and regula-
tions that may be established will have to deal only with relatively small areas
being exploited simultaneously in a very small number of individual operations
which need not and are not likely to interfere with each other where they m
be undertaken.

The ficures that have been cited ean, of course, be challenged on the basis that
the statistics available for the calenlations represent the past rather than the
future when exploitation of deep ocean nodules may be undertaken on a commer-
cial seale,

world wide advances in industrialization with consequent inereasing needs for
the metals in nodules and higher selling prices for these metals can be ex-
pected. Both the quantities of metals that will be refined and their market values
conld double in the next twenty years.

Nevertheless, even with such or even greafer inereases, the areas of oeean
bottom that might be exploited will remain relatively small and with a coincident
inerease in the world gross naftional product, the revenues to be derived from ex-
ploitation of nodules cannct be expected to have a significant effect on the balance
of prosperity between the “developed” and the “developing” nations.

As mentioned previously, the extent to which nodules will be exploited as a
souree of the world’s needs for the contained metals will be influenced by several
factors to be discussed.
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First will be the extent of presently known and new discoveries of land-based
ores of equal or superior commercial attractiveness.

Data on known ore reserves for the principal metals in nodules are given in
Tables 3, 4, 5 and 6 for manganese, copper, nickel and cobalt respectively. The
number of years’ supply represented by these reserves at the 1967 rates of pro-
duction are summarized in Table 7.

The numbers of years’ supply indieated by Table 7 are sure to be extended by
continuing discoveries of new ore bodies on land and new techniques for recover-
ing and treating lower grade ores. This would be offset by increases in world
needs which may become twice what was required in 1967 by the time exploita-
tion of nodules is undertaken on a commercial seale.

It ean be concluded reasonably that the exploitation of deep sea nodules is not
likely to take the form of a desperate attempt to make up for any near future
exhaustion of land-based sources of the metals involved, This conclusion was
reached also by V. E. McKelvey [10]

The data in Tables 3 to 6 also show the extent to which ores of the metals in
nodules represent important resources of “developing” countries,

If the cost of recovering metals from deep sea nodules were to be less than
from land-based ores, there would naturally be a very strong incentive to aban-
don land-based sources in favor of deep sea nodules.

There is no present evidence that recovery of metals from nodules will be
more profitable than the exploitation of land-based ones. On the contrary, on the
basis of their estimates of the capital costs of recovery equipment (dredges)
and transportation, plus high refining costs, Sorensen and Mead concluded that
at the present time the exploitation of nodules for their metal content cannot be
expected to be profitable, even if credit is allowed for the manganese content.
‘While this conelusion might be challenged as unduly pessimistie, it is reasonable
to assert that the profitability of the exploitation of deep sea nodules remains to
be demonsrited [10].

If, and when, the exploitation of metals from nodules may become commercially
attractive, a limitation on the scale of operations may be imposed by some in-
ternational action. Regulations may restrict the volume of production so as to
conserve these resources or minimize undesirable disturbance of the opportunities
to find a profitable market from land-based sources,

Any such steps should preferably deal with production from both land and sea
sources rather than with either one alone. Otherwise, desirable encouragement
of investment in exploration and exploitation of seabed resources would suffer
from discriminatory limitation of seabed production.

Restraint may result from unwillingness of producers from land-based sources
to abandon mines and processing facilities in which there is a tremendous capital
investment. Simultaneously it would be necessary to raise the similarly tremen-
dous amount of new capital that would be required for the exploitation of nodunles.
The magnitude of the capital requirements to deal with the very large fonnages
of nodules that would have to be handled (Table 2) could run into billions of
dollars for the total shown in Table 2.

There may also be effects of restrictions that may result from national and
international restraints on potential exploiters designed to protect national
sources of tax revenue and employment in mining and processing land-based
ores in the countries of their origin. Countries currently having a major depend-
ence of their prosperity on the exploitation of land-based ores might be expected
to exert their influence in international bodies to restrain the exploitation of deep
sea metals. This would be discouraging to investment in ocean mining as noted
previously.

In some instances the exploitation of metals from nodules may be encou raged
or expedited by nations which may wish for strategic reasons to become inde-
pendent of remote sources of metals under the control of possibly unfriendly
nations or subject to the hazards of long-distance transport. This urge will be
restrained if there is a substantial increase in the cost of metals recovered from
the sea as compared with land sources.

PROSPECTS FROM DEEP OCEAN MINING

In the introduction to this paper it was noted that there was hope in some
quarters that the revenue from the exploitation of ocean mineral resources might
be used to narrow the gap of prosperity between “highly developed” and “develop-
ing"” nations.
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Jsing the proceeds from exploitation of deep ocean metals from nodules for
narrowing the gap of prosperity is likely to be a very complicated matter with
a2 much more limited effect than has been suggested and counted upon.

In terms of “prosperity” the nations of the world are arranged in a very broad
spectrum with no well or easily defined steps. It would be very difficult for any
agency engaged in distributing tax revenue from deep ocean mining fo decide
which were the “developing” nations that were entitled to get something and
how the total available should be allocated properly among them, e.g. in support
of identified specific projects as has been suggested. Presumably, ways and means
could be found to deal with this problem, if and when the funds available made
this an important matter to be dealt with.

The gross national product of a country is a reasonable measure of its level of
“prosperity.”

The world-wide distribution of “gross national product” in 1967 is shown in
Table 8,

For purposes of this discussion it is assumed that “developing” countries as

candidates for distribution of revenues from deep ocean mining would be found
iu Latin America, South Asia, the Near East, the Far BEast (outside Japan),
Afriea (outside South Afriea) and Oceania (outside Australia and New Zealand).
The total Gross National Product for these areas in 1967, from Table 8 amounted
to $291,254,000,000 or 12.6% of the total World Gross .\'almnal Produet.

The next question to be answered is: How much of the Total World Gross Na-
tional Product is represented by the value of world production of the principal
constituents of deep sea modules, i.e., manganese, copper, nickel and cobalt?
These figures are given in Table 9.

From the ficures in Tables 8 and 9 it ean be ealeulated that the value of world
prm]mlmn of manganese, copper, nickel and cobalt in 1967 represented only
of the World Gross National Produect. The distributable revenue from
Idh.il]ml. 10% of the total value of production of these four metals would be
about 0.028% of the world G.N.P.

It may be noted also that the total world produetion of these metals in 1967 had
only about one-half the value of world cateh of fish in that year.

It must be noted also that a substantial portion of the world's production of
manganese, copper and cobalt comes from what might be called “developing”
countries, Pertinent statistics on sources of these metals and the value of their
produetion in each country are given in Tables 10, 11, 12 and 13.

While most of the world’s nickel now comes from Canada the next largest
amount comes from New Caledonia.

New nickel projects are in various stages of exploration and development in
New Caledonia, Guatemala, Dominican Republie, Indonesia, the Philippines and
the Solomon Islands. Australia can be added even though it has not been ineluded
in the list of “developing” nations.

It is evident from these data that substituting ocean for land, sources of the
metals would detract from rather than advance the prosperity of the developing
countries in which the land-based ores are located. The extent to which this might
oceur would be influenced by how much the world's needs for the nodule metals
will have inereased by the time the ocean becomes an important source. It will

also be influenced by economics which might make ocean mining more attractive
tlmn land mining, especially to organizations that have no interest in land based
sSOurces,

If, as would be the case, only the revenue represented by some form of taxation
of the “profits” from the exploitation of deep ocean metals is available for ad-
justing the relative prosperity of “developed” and “developing” nations the
amount thus available, e.g. about 109% of the total market value of the metals,
wonld represent only a little more than 0.025% of the world Gross National
Produet and only about 0.29; of the 1967 Gross National Product of the “develop-
ing” nations.

On a per eapita basis it would amount to only 41 cents per person if it were to
be divided equally among the total population, 1594.9 millions, of “developing”
countries.

It should be evident, therefore, that even in the unlikely event that the deep
ocean bottom would replace all land sources of manganese, copper, nickel and
cobalt the assignable revenue from the exploitation of these deep ocean metals
couldn’'t go very far in adjusting prosperity between “developed” and “‘develop-
ing" nations.

1
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There could be a greater effect in reducing the prosperity of the “developing”
nations which are now major sources of deep ocean metals, see Tables 10,
11, 12 and 13, and eompare the current values of metal production with the
41 cents per capita possibly available from exploitation of deep ocean metals.

PRESENT STATUS OF DEEP OCEAN RECOVERY OF NODULES

Most of the current activities in the recovery of metals from deep ocean
nodnles can be characterized as examination of the technieal and economic
Teasibility of various conceptual approaches, Some of these may lead to what
might be called preliminary or pilot seale projects designed to demonst g
commercial feasibility that would warrant further investment. These will precede
any full-scale commercial operations of which there are none at present, [10]

It seems likely that much of the current aetivity is aimed at providing a basis
in advance for future decisions as to the choice between land-based and ocean
bottom “ores” when new sources of ore may be needed, as for example when
the per capita consumption of metals in “developing” nations begins to approach
that of the “developed” ones.

CONCLUSIONS

1. The commercial seale exploitation of deep ocean nodules must await tech-
nologieal developments which will make this commereially attractive. This will
take several years and probably will not oceur hefore 1983,

2. There is a need for an international program of ocean exploration such as
could be part of the International Decade of Ocean Exploration proposed by
President Johnson of the U.S.A. in 1968 to confirm the extent and distribution
and indieate the possible value of metals in deep ocean nodules,

3. In view of the probably small scale and small numbers of exploitation
operations likely to be undertaken in the foreseeable future, any instrumentality
or regulations that may be introduced should take this matter of seale and
timing into proper account. The emphasis should be on providing a regulatory
environment, either national or international, that will be an incentive to risky
exploitation rather than a means of restraint associated with an effort to deal
with unknown situations and cirecumstances that can be conceived but which
may never he encountered,

4. While appropriate international regulations will be needed. their details
should await the development of faets not yet in hand, An international law
or regulation which could be deseribed as a codifieation of practice could
logically reflect reasonably precise knowledge of the practice that is to be codified.
It shouid be flexible enough to take into aceount information acquired in the
course of work directed toward commercial exploration and exploitation and
should be designed to stimulate rather than restrain such activities,

4. In view of the lack of knowledge of the extent of revenues from the
exploitation of nodules that might become available for taxation for the “henefit
of mankind” and the probably small magnitude of funds that will be available
for distribution in the foreseeable future, the primme emphasis in proposing an
appropriate instrumentality should he an encouragement of exploration and
the first stages of exploitation rather than on how to dispose of revenues.

6. The “developing” nations should not he encouraged to expect any substantial
sums derived from the exploitation of deep ocean metals as a major component
of the funds needed for their future development.
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TABLE 1

Parcentage of 1967 world production of
associated metals that would be made
available simultaneously

Pounds per - — -
tonof  Manga-
1957 world production nodules ? nese  Copper Cubalt

Primary metal to be recove
from nodules to exter
world production in 1967:1
Manganese. ... 18,650,000 short tonsore_ ... _..... = s 453
s . 11,184,377.000 pounds. . 2,502 X 11, 335
_.. 1,007,943,000 pounds__ .. 2 169 . 100 766
. 32,890,000 pounds. ... 22 ‘ 100

1 Mainland China not included.
1 Based on nodules containing 25 percent manganese, 1 percent nickel, 0.75 percent copper, and 0.25 percent cobalt

TABLE 2—TONS OF NODULES AND BOTTOM AREAS TO BE HARVESTED EACH YEAR TO YIELD METALS AT THE 1967
LEVEL OF PRODUCTION FROM LAND SOURCES

Pounds Short Fraction of
per lon tons of Area to be total deep
of nodules harvested  ocean bottom

World production in 1967 nodules 1 required 2 square miles area (percent)?

18,650,000 short tons ore................. 429,800,000 , D69

11,184,377,000 pounds. . ... _. 15 745,625,100 26, 746

1,007 943,000 pounds_ 50, 397, 150 1, 80
Coball.. . 32,890,000 pounds......ov..- 6, 578, 000 236

1 Based on nodules containing 25 percent manganese, 1 percent nickel, 0.75 percant copper, and 0.25 percent cobalt.
2 Based on nodule density of 2 pounds per square foot of ocean bottom or 27,878 Lons per square mile.

4 Estimated to be 139,500,000 square miles (36110 ® square kilometers). _

i Increase due to lower manganess content of nodules (25 percent) as compared with 40 percentin fand-based ores.
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TABLE 3.—PRINCIPAL WORLD ORE RESERVES OF MANGANESE 1967

[tn thousands of short tons]

Manganese
content of
Country ore reserves

Australia e aezs Ry e :gggg

India_.. .. : ok TN 22,500
South Africa. oo P A A et LTSS e 2 300, 000
USSR..-:

5.5, 200, 000
Ghana. 0]
728,500

1 Not available.

Note: Equivalent tons of ore of assumed 40 percent grade—1,821,250,000 tons at 1967 rate of production from land
so;:rces(lable 2). This would indicate a supply good for 98 years without any additions to reserves from new discoveries or
otherwise,

Source: U.S, Bureau of Mines Commodity Statements,

TABLE 4. —PRINCIPAL WORLD ORE RESERVES OF COPPER 1967

[In millions of short tons]

Copper
content of
ore reserves

Zambia.
Others

Note: At 1867 rate of production from land sources (table 2) this would indicate a supply good for 55 years without any
additions to reserves from new discoveries or otherwise.

Source: U.S. Bureau of Mines Commodity Statements,

TABLE 5.—PRINCIPAL WORLD ORE RESERVES OF NICKEL 1967

[In millions of pounds]

Nickel content
of ore reserves

Country

Australia. _ e S e S B R A i e e e MR S e 22,000
0, 000
36, 000

1, 600
Guatemala 000

Indonesia _
New Caled
Phillipines

148, 625

Note: At 1967 rate of production from land sources (table 2) this would indicate a supply good for 148 years without any
additions to reserves from new discoveries or otherwise.

Source: U.S. Bureau of Mines Commodity Statements.
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TABLE 6.—PRINCIPAL WORLD ORE RESERVES OF COBALT 1967

|!n millions of pounds]

Cabalt content
Country of ore reserves

Canada

Congo..

Cuba_____

New Caledonia.._.

U.S.S.R. (estimate)__

United States- . ... e
Zambia._ ... _...

Morocco

Total

Note: At 1367 rate of production from land sources (table 2) this would indicate a supply good for 146 yoars without any
additions to reserves from new discoveries or otherwise.

Source: U.S. Bureau of Mines Commodity Statements.

TABLE 7.—APPARENT YEARS SUPPLY OF METALS IN KNOWN LAND ORE RESERVES AT 1967 RATE OF PRODUCTION

Matal

Manganese. .. ..........
Copper......_.
Nickel. .

Cobalt

Indicated
years
supply?

98
55
148
146

! From tables 3, 4, 5, and 6.

1 Assuming no additions to reserves from new discoveries or otherwise.

TABLE 8.—WORLDWIDE GROSS NATIONAL PRODUCT, 1967

Area

Gross national product in
U.S. doliars

ol Dollars

Millions per capita

Western Hemisphere (outside Latin Amenca;-

Western Europe
U.S.5.R. sphere._

Latin America. .

South Asia

Near East. .

Far East (outside Japan!
Africa (outside South Afnca}l
Australia and New Zealand..
South Africa

Oceania (outside Australia and New Zealand). .

3,824
1,636

'426
1

Source: Stanrt cs and reports, Division U.S. Agency for International Deveinpment and for U.S.S.R. Sphere
Bulletin of Statistics, United Nations.

TABLE 9.

VALUE OF WORLD PRODUCTION OF NODULE METALS IN 1867

Total production

Manganese. .
Coppeér._._- ...
Nickel ...
Cobait. .

Total value

... 18,650,000 shorttonsorel_ ...
. 11,184 377 000 pounds 3__

- 1,007,943,000 poundsa..

Market price

$2568 pertonore® ... ........

_. 45 cents per pound ¢
_ 90 cents per pound *

__ 32,890,000 pounds ! . $1.85 per poundL..........-

1 1S, Bureau of Mines.

t Based on 40 percent Manganese conlent ore at 72 cents per unit of $25.68 per ton,

1 Metallgesellschatt stzhistics,
¢ Estimated composite price.
& Average price per year.
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TABLE 10.—WORLD MINE PRODUCTION OF MANGANESE ORE FROM “DEVELOPING' COUNTRIES IN 19671

Percent of
Production Total per world mine
Country short tons Value capita productiont

Mexico e o A e b e A e 122,000  $3, 133,000 $0.07

1,248,000 32, 049, 000 .31

India____ Lo = SR 1,762, 594 45, 263, 000 .08

o b TR ey, B - 580, D00 14, 854, 000 184

iy D s S : e 315, 413 8, 100, 000 .56

Congo Republic_ _ e, T " A 307, 813 7, 905, 000 .45

Gabon._.__.._ 5 () (*) )

Total R e T e 4,335,820 111,344,000 _.._...... ..
BSSR.. s n oo Foata e [N 7,940,000 203,899,000 _..__

! From American Metal Market Metal Statistics.
% Total 18,650,000 short tons,
2 Not available,

TABLE 11.—WORLD MINE PRODUCTION OF COPPER FROM “DEVELOPING™* COUNTRIES IN 13671

Percent of
Production Total per world mine
Country metric tons Value capita production 2

6,300 $6, 250, 000 §1.45
654, 565, 000 2.7
g : 318, 950, 000
Cyprus ) e v 21,330, 000
Finfand. ... 28, 28,572,000
<iE ; 9,127,000
Mexico_._____. ) 55, 556, 000
Poru_ .. i : 150, 466, 000
Philippines . . 85, 516, 000
Rhodesia..__
South-West Africa
Uganda___
Zambia 657

2,111,500 2,094, 755, 000

=

| e 00— R B G S e

o

1 From Metallgesellschafl statistics.
25,073,200 metric tons,

TABLE 12—WORLD MINE PRODUCTION OF COBALT FROM “DEVELOPING'" COUNTRIES IN 18671

Percent of
Production Total per world mine
Country pounds Value capita production 2

Longch oo wanl Lo e 21,424,000  $39, 634, 000 §2.2

Morocco. 4250000 7,870,000 56
Zambia ... 3,608,000 6,675 000
29,286,000 54,179,000 ..

1 From American Bureau of Metal Statistics Year Book.
232,890,000 pounds.

TABLE 13.—WORLD MINE PRODUCTION OF NICKEL FROM “DEVELOPING™ COUNTRIES IN 19671

Percent of
Production Total per world mine
metric tons Value capita production 2

TS R I 3 M e 3,400  $6, 746, 000
eeCe. .. .. - e e » 960, 000
Africa (other than Republic of South Africa)
Cuba 23,600
72,000
102,700 203,771,000 .._.
Canada i 224, 000 444, 447,000 _.__

! From Metallgesellschaft statistics,
#457,200 metric tons.




Mr. Fraser. Thank you very much, Mr. Ely, for a very fine
statement.
Professor Knight, you may proceed.

STATEMENT OF H. GARY KNIGHT, CAMPANILE CHARITIES PROFES-
SOR OF MARINE RESOURCES LAW, LOUISIANA STATE UNIVER-
SITY LAW CENTER, BATON ROUGE, LA.

Mr. Kxigur. With your consent I would like to have the statement
entered into the record and I will then summarize it very briefly for
you.

Mr, Fraser. Without objection, the entire statement will go into the
record. :

(The written statement follows:)

OceAN PoLicY AND THE INTERNATIONAL LAW OF THE SEA
NEGOTIATIONS, BEFORE THE SUBCOMMITTEE ON INTERNATIONAL ORGANIZATIONS
AxD MOVEMENTS OF THE CoMMITTEE oN ForeloN Arrams, U.S, House or REP-
RESEXTATIVES, TUESDAY, APRIL 11, 1972

StaTEMENT on U,

(By H. Gary Knight, Campanile Charities Professor of Marine
Resources Law, Louisiana State University Law Center)

I. INTRODUCTION

My name is H, Gary Knight, I am an Associate Professor of Law and Marine
Seiences at the Louisiana State University Law Center. I also currently hold
the University's Campanile Charities Professorship of Marine Resources Law,
and receive additional research support from the University's Office of Sea
Grant Development (Office of Sea Grant Programs. National Oceanic and At-
mospheric Administration, Department of Commerce). I am a member of the
Advisory Committee on the Law of the Sea which assists Hon. John R. Steven-
gon, Legal Adviser to the Depariment of State, in his dual eapacity as head of the
Inter-Agency Law of the Sea Task Force and as chairman of the United States
delegation to the United Nations Seabed Committee,

I have no financial interest or any clients with financial interests in the
development of ocean resources.

As this Subcommittee is well aware from its previons investigations® and
continuing interest in the subject of ocean resources and the policies for their
conservation and exploitation, a good deal of activity at both the national
and international level has been place since the Subeommittee's report of
October, 1968, I shall not attempt here to summarize those activities, since the
Subcommittee will derive that information thought the testimony of United
States Government representatives. Rather, it is my purpose in this statement to
(1) define what I feel to be the most important long range objectives of
United States oceans policy, (2) comment specifically upon seme aspects of
the United States proposals of August, 1970, and August, 1971, relating to military,
petrolenm, hard minerals interests, which I believe weaken the chances for
achieving this objective, and (3) to recommend to the Subeommittee some
courses of action which I believe would assist in securing this objective.

Before turning to eriticism, however, I would like to observe that in general
the policies embodied in the proposals submitted by the United States dele-
gation to the United Nations Seabed Committee are good and desirable, par-

1

1 “Turlediction over Ocean Resources,” Imterim Report of the Subcommittiee on Interna-
tinnal Organizations and Movements u_f the House Commitiee on Foreign Affairs (90th
Cong., 15t Sesgs., November 3, 1967) ; “Interim Report on the United Nations and the Issue
of 'I'lm-;. Ocean Resources together with Hearings,” Report by the Subcommittee on Inter-
national Organizations and Moveme n.‘n of the House O Tommittee an Foreign Affairs (90th
Cong., 1st Sess., December 7, 1967) ;: “The Oceans: A Challenging New Frontler,' Report
by the Subcommittee on International Organizations and Movements of the House Comamit-
tee on Foreign Affairs f'lll1|| Cong., 2d Sess., October 9, 1968), See also “Exploiting the
Resources of the Seabed,” Study pn;amrd J’m’ the Subcommittee on National Security
Policy and Scientific Developments of the House Commitiee on Foreign Affairs (July,
1071).
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tienlarly the “Draft United Nations Convention on the International Seabed
Area” ("Draft Convention”), which I have analyzed in some detail elsewhere.?
The members of the Inter-Agency Law of the Sea Task Force, and especially its
chairman, John Stevenson, are highly knowledgeable individuals who are deeply
concerned with both the National interest in the oceans and the broader inter-
national community perspective. If 1 were to be forced into a “go” or “no-go”
decision on oceans policy as it is presently being developed by the Executive
braneh, I would have to say “go.” Fortunately, no such decision is required, and
both Congress and the private sector can in good faith suggest modifications in
or additions to our oceans policy without suggesting that what has already been
done is without merit. It is in this spirit that T eall to the attention of the Sub-
committee what I believe to be some defects in current proposals and attitudes
of special interest groups.

II. LONG-BANGE OBJECTIVES OF U.S8, OCEANS POLICY

There are a number of explicit objectives in our National oceans policy as
it is presently being developed. Among the more important are: (1) the preser-
vation of national security, (2) the development of food and energy re-
sources from the ocean, (3) the granting of assistance to developing nations.
(4) the protection of the marine environment, and (3) the establishment of an
international regime and machinery to govern activities undertaken in the
ocean beyond the limits of national jurisdiction. The necessity for the first four
can hardly be argued—ocean resource development systems must not be per-
mitted to unreasonably imperil national security ; there exists an urgent need
for additional food and energy resources: economic aid to less developed coun-
tries is a long standing National policy ; and avoiding irreparable damage to
the environment has strong National support. Less agreement can be reached
on the fifth object,

It is my personal view that one of the most beneficial long term goals of
current ocean policy initiatives might well be the establishment of a workable
system of international cooperation in the use of the oceans which could ulti-
mately be the basis for a new world politieal organization or for reorganiza-
tion of the political agencies of the United Nations.

As the Subcommittee members realize, the task of developing a system of in-
ternational political cooperation or a system of resource/revenue sharing is
made extremely difficult by the existence of vested interests in the existing
political or economic order. Nations in the main are reluctant to relinguish
aspects of their political or economie sovereignty which would be NeCcessary
for effective international government. Nations are equally reluctant to part with
resources or revenues in which they have a present vested interest—fear of the
“great give-away" dictates that meaningful international politieal and economic
cooperation is problematieal.

The beauty of the ocean environment in this respect is that there are few
if any vested interests in the area or its resources at present. Territorial sov-
ereignty can probably be limited to twelve miles from the coast: vested interests
in non-living resources of the seabed and subsoil do not extend beyond the 200
meter isobath at present; and beyond relatively narrow exclusive fishing
zones, the living resources of the sea are the property of no one until re-
duced to possessions. Thus, rather than giving up anything they already possess,
nations would be able to develop cooperatively a new regime to govern
activities taking place in the ocean without running the risk of domestic
repercussions from dealing away vested economie or political rights,

Unfortunately, in my view, there are forces at work—from the private sector
and from within government—to lessen the possibility of reaching agreement
on a meaningful international regime for the oceans, It is to these forces that I
shall address the bulk of my comments.

III. ASPECTS OF CURRENT U.S. OCEANS POLICY WHICH MAY BE DETRI MENTAL TO THE
ACHIEVEMENT OF INTERNATIONAL OCEANS ORGANIZATION

The United States oceans proposals of August, 1970, and August, 1971, are
essentially compromises among the several users of the marine environment—
military, petroleum, hard minerals, fisheries, scientifie research, transportation,

2 Knight, “The Draft United Nations Convention on the International Seahed Aren:
n‘;l‘('lifrill‘ln[l, Description and Some Preliminary Thoughts,” 8 San Diego Law Review 450
(1971).
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and environmental protection, among others. Accommodation of the desires of
some of these interests has, in my opinion, restricted the possibility of achiev-
ing a meaningful international organization to govern the use of the ocean. Addi-
tionally, many less developed countries are contributing to this end by supporting
the concept of “economic resource zone” extending 200 miles from the coast in
which the coastal state would have exclusive or preferential rights to exploit
living and non-living resources. If, however, the United States and other tech-
nologically advanced nations were to take bold steps in the direction of support
for an international regime and machinery having jurisdiction over resource
rich areas of the continental margins, this adverse trend might be attenuated.

I shall limit my eriticisms to three interest groups: military, petroleum, and
hard minerals.

A. Military

As the Subcommittee is aware from earlier testimony, the interests of the De-
partment of Defense (*DOD”) in the law of the sea lie in two main areas: (1)
naval mobility, which ean be subdivided between the needs of the nuclear armed
Polaris fleet and more traditional naval operations, and (2) the right to implant
anti-submarine warfare (“ASW") tracking and detection devices on the sea-
bed., These interests can be briefly summarized as follows :

1. The Polaris Nuclear Strike Force—The Polaris system is the linchpin of
our second strike nuclear eapability which is in turn the key element in our cur-
rent nuclear deterrent philosophy. The objective is to render undetectable, and
therefore undestroyable, the submerged Polaris fleet. In order to maximize unde-
tectability the Polaris fleet requires maximum possible mobility. This in turn
dictates the narrowest possible belt of maritime territorial sovereignty. It is clear,
however, that the worldwide trend is away from the traditional three mile
breadth for the territorial sea and toward a 12 mile breadth, or more. As an in-
hibiting factor on general mobility, the expansion from three to twelve miles
is relatively insignificant, The importance of the expansion is that a substan-
tial number of straits which now contain areas of high seas by virtue of a three
mile limit would become entirely territorial waters., Under the provisions of the
Convention on the Territorial Sea and the Contigunous Zone, submarines are re-
quired to navigate on the surface and show their flag when navigating within
territorial waters. This means that whereas Polaris submarines may now legally
pass through straits such as Gilbraltar in a submerged state, expansion of the
territorial sea to twelve miles would, without other change in the existing law
of passage, require them to surface and show their flag when making the same
passage. Accordingly, the Department of Defense sees as necessary the imple-
mentations of a system of “free” passage through international straits, including
the right of overflight and submerged passage (for purposes of transit only),
and without control or conditions imposed by the coastal state.

2, Intelligence Operations and Traditional Naval Maneuwvers—Obviously, in-
telligence gathering vessels would prefer the narrowest possible territorial sea,
for there is a marked increase in the resolution of electronically and visually
gathered data as one moves closer to the source being investigated (of course,
narrow territorial sea limits also make more vulnerable to “enemy" surveillance
one's own shore based security installations). Further, traditional uses of naval
power, including “gunboat diplomacy” maneuvers, also dictate the narrowest
possible territorial sea. Finally, any restrictions which might be placed on sur-
face warships under a subjective interpretation by the coastal state of the stand-
ard of “innocent” passage under present law (which would be applicable to an
increased number of straits if the territorial sea were expanded from three to
twelve miles) might hamper traditional naval mobility. Thus, on the basis of
these interests as well as the Polaris situation, the military establishment is
interested in a relatively narrow territorial sea and a system of “free” passage
through international straits.

3. ASW Tracking and Detection Devices—A concomitant of the Polaris Fleet's
operations is the necessity for tracking and detecting their counterparts from the
Soviet Union or other potentially hostile nations. The desired objective here,
of course, is that the seabed and subsoil beyond a reasonably narrow zone be
open for the implantation of ASW tracking and detection deviees., Although
recognizing the obvious need for coastal state or international community juris-
diction over the exploitation of the resources of the seabed and the subsoil, the
regime desired by DOD would leave open to use by all states “other” seabed
activities, presumably including the right to deploy such ASW devices.
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Examining the 1970-7T1 United States law of the sea proposals, it is not sur-
prisiig to find that all of the needs of the military establishment have heen
met to the fullest possible degree. The requirements of a relatively narrow
territorial sea and innocent passage through straits are met through the pro-
posed Arficles I and IT submitted to the United Nations Seabed Committee at
its August, 1971 meeting, Articles I and Il provide in essence for a twelve mile
territorial sea and a system of free passage through straits constituting “the same
freedom of navigation and overflight, for the purpose of transit through and
over linternational] straits, as [is permitted] on the high seas,”

With respect to the military interests in maintaining freedom to implant ASW
tracking and detection devices on the seabed, one finds satisfaction of this need
in the Draft Convention. That proposal would limit the exercise of erclusive
coastal state jurisdietion for other than mineral exploitation purposes to the
12 mile limit, since under both the Convention on the Continental Shelf (which
presumably would remain applicable to the 200 meter isobath) and the Draft
Convention (including the Internatioanl Trusteeship Area), exclusivity is per-
mitted oaly with respect to the exploitation of seabed resources and wonld not,
therefore, act as a bar to “inclusive” other uses. The basis for this interpretation
is Article 3 of the Draft Convention which provides that “[t]he International
Seabed Area shall be open to use by all States, without diserimination, execept
a8 otherwise provided in this Convention.” The Draft Convention provides “other-
wise’ only with respeet to exploration and exploitation of certain natural re-
sources, presumably leaving all other uses to be covered by the “open to use by all
States"” proviso of Article 3.

4. Analysis—With respect to the desire for an “international” regime in order
to avoid extensions of national Jurisdiction which might (a) prejudice the ASW
tracking and detection system, or (b) limit freedom of navigation beyond 12
miles, I have no essential quarrel, except o note that (a) it consists in doing
the right thing for the wrong reason, and (b) it is based on the validity of the
concept of “ereeping jurisdiction™ for which T find little evidentinry support. 1
do dispute, however, the ne ity for the substance and strategy involved in the
straits passage proposal (Article I1).

In his August 3, 1971, speech Mr. Stevenson stated that the United States Gov-
ernment “would be unable to conceive of a suceessful Law of the Sea Conference
that did not accommodate the objectives of these Articles [I and II].” Such a
statement indicates a present intention on the part of the United States to treat
the Article II objeetives as non-negotiable. Non-negotiable stafus ought to be
reserved for National needs of the highest priority, and it seems to be the pro-

il for free submerged passage which is 1 ‘ded as so eritically important by
Nation’s negotiating team. A brief analvsis of the necessity for subme
ssage through international st ; is fore in order.?

If the Soviet Union now posses a sophisticated ASW tracking and detection
system of its own which is operative in key straits, then the obieet of non-letec-
tion will nat be secured by free submergod passage through such straits, It fol-
lows that there is no necessity for free submerged passage unless there are rea-
sons other than that mentioned to justify it.

If the Soviet Union does not have such a detection system, the probability of
their developing one in the near future seems relatively high. Even assuming
that the law of the sea conference is held in 1973, the 'liest possible time by
which any treaty providing for free ps 1ge through straits eould enter info foree
wonld seem to he 19781980, W e states which do not become parties
to such a convention, substantial additional time will be necessary for the con-
cept to ripen into a principle of customary international law (indeed, this might
never come about at all because of the existence of a competing practice main-
tained by a significant number of states who might continue to recognize the
concept of “innocent” passage). Given these time lags, it spems unlikely that the
Soviet Union wonld not possess a sophisticated ASW detection system by the time
such an agreement could enter into force. If this assumption is eorrect then the
same conelusion reached above follows.

Another argument against the utility of free submerged passage through straits
is the probability that an Underwater Launching Missile System (“ULMS”) will

*T am assuming in this analysis that hoth non-detection and non-destructlon of nuclear
armed Polaris class submarines are key elements in the preservation of our second strike
nuclear capability which s, in turn, the linchpin of the current deterrent to nuclear
confliet. T am also assuming that detectlon 1s o #ine qua non to destruction. Finally, I
assume that our strategy Is bhased essentially on confrontation with the Soviet Union.
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soon be operational for the United States. ULMS greatly reduces reliance on
mobility since the launch position does not need to be as near to the shore as
required by the present Polaris cluss submarines. Again, the U LMS system will
probably be operative prior to the time that any such treaty provision could enter
into force and if this is the case, insistence upon submerged passage through
straits would geem to be of little utility.

Fven if the above arguments were not compelling there is a further considera-
tion, namely that detection of passage through straits will not in itself destroy
the effectiveness of the Polaris second strike capability, for in order to render it
ineffective it is also necessary to have the capacity to destroy the submarines
before they can launch a second strike. Accordingly, only knowledge of the loca-
tion of the submarine at the time of necessity to destroy it is eritical, and not
merely its general location which might be determined by observing its passage
through a strait. Further, if our Polaris submarines are equipped with inertial
guidance systems so that the launch of a geeond strike can be effected at any
instant, location for purposes of destruction is virtually impossible. However,
even if such systems are not in operation or are ineffective, the preordained
lannch positions are a matter of national security and the mere detection of a
submarine passing through a strait would not release such information. Rather,
it would require a breach of security which is totally unrelated to the question of
free submerged passage through straits.

Finally, and conclusively it seems to me, is the fact that the Soviet Union is
apparently as much in favor of the Article II concept as is the United States, 1t
is doubfful whether any significant military advantage is being secure by the
United States through Article II since the military planners in the Soviet Union
obvi v would not support a proposal which would, if adopted, place their na-
tion at a marked disadvantage.

RBased on these argnments I have difficulty conecluding that there is a neces-
gity to have the right of free submerged passage throngh straits and therefore
fail to see the justification for making the matter a non-negotiable issue.

The potential damage is twofold. First, if the community of nations rejects this
non-negotiable demand, then theoretically the Conference cannot succeed, and
all chances for international cooperation in the oceans will be lost. Second, by
assigning non-negotiable status to the straits position, great concessions are
probably going to have to be made in other areas—uperhaps with respect to
fisheries. seientific research, or even petroleum and hard minerals—which could
impair the effectiveness of those operations. Either result is undesirable.

B. Petroleum

As the Subeommittee has learned from earlier testimony, the domestic petro-
lenm industry desires extension of national jurisdiction to the edge of the con-
tinental margin for purposes of exploiting the non-living resources of the seabed
and subsoil. The industry asserts that to renounce national jurisdiction beyond
the 200 meter isobath is to “give away” national resources, and it argues that it
counld not operate successfully under the regime proposed in the Draft Conven-
tion for the International Trusteeship Ares eause the international anthority
would have unspecified residual powers. I disagree with these assertions,

1. The “Draft Convention” Poses No “Give-Away” Threat—I contend that
there are no present vested rights in non-living resources of the seabed and
subgoil beyond the 200 meter isobath which would be subject to “renunciation”
by the Draft Convention, The Convention on the Continental Shelf, to which the
United Stafes is a party, defines the portion of seabed and subsoil in which
contracting states have exclusive natural resource exploitation rights as extend-
ing to the 200 meter isobath “or, beyond that limit, to where the depth of the
superjacent waters admits of the exploifation of the natural resources of said
areas.” Since no commercial production of non-living resonrces exists at present

beyond the 200 meter isobath, and since the mere granting of exploration per-

mits alone could not conceivably meet the “exploitability” criterion of the Con-
vention, no interest in seabed resources beyond the 200 meter isobath has as yet
vested in any state party to the Convention, including the United States. At best
such interest is an inchoate right, in the nature of an inheritance, to vest on oc-
enrrence of a condition, Thus the United States, in agreeing fo the regime pro-
posed in the Draft Convention, would simply be exchanging an inchoate right for
a definite, present interest and could in no sense be said to be “giving away” a
vested National resource.
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The decision of the International Court of Justice in the North Sea Continental
Shelf Cases is often cited as authority for the proposition that a coastal state’s
interest in seabed resources extends at present to the edge of the continental
margin. The court there stated :

[T]he most fundamental of all the rules of law relating to the continen-
tal shelf . . . [is] that the rights of the coastal State in respect of the area
of continental shelf that constitutes a natural prolongation of its land terri-
tory into and under the sea exists ipso facto and ab initio by virtue of its
sovereignty over the land, and a5 an extension of it in an exercise of sovereign
rights for the purpose of exploring the seabed and exploiting its natural
Tesources,

The argument based on that decision is untenable for two reasons: (1) the
cited statement is dicta since the issue before the Court was not the seaward ex-
tent of the continental shelf but rather the determination of prineples applicable
to the delimitation of lateral shelf boundaries between adjacent states; and (2)
the proposition is stated to be a rule of customary international law which
may be modified by international agreement, an event which has in fact hay
pened in the form of the Convention on the Con tinental Shelf.

The I.C.J. decision being therefore inapplicable to the United States in this
situation, one must conclude that this Nation, as a party to the Convention on
the Continental Shelf has no present vested national interest in the natural re-
sources of the seabed and subsoil beyond the 200 meter isobath. Further, the in-
choate rights which the United States now possesses beyond the 200 meter iso-
bath would be exchanged, under the Draft Convention provisions, for exclusive
administrative rights over exploitation of seabed resources out to the edge of the
continental margin, a net gain in jurisdictional terms,

2. The Regime of the “International Trusteeship Area” is Not I neompatible
with Petroleum Industry Operations—Although the Draft Convention calls for
a4 renunciation of national jurisdiction beyond the 200 meter isobath, the doen-
ment gives back to the coastal state special jurisdietional rights with respect to
the exploration for and exploitation of non-living resources of the seabed and
subsoil in the area between 200 meters and the edge of the continental margin.
The rights thus obtained by the coastal state permit it to determine if, where,
when, how, and by whom the resources shall be developed. This wide discretion-
ary power is spelled out in detail in Appendix C to the Draft Convention, Resid-
ual rights would, however, be retained by the international authority. These
residual powers would include the power to establish rules to avoid conflicts of
use, to protect the ocean from pollution, to assure the integrity of the invest-
ment necessary for exploitation, and to provide for peaceful and compulsory
settlement of disputes, as well as other powers not exclusively delegated to the
coastal state in its trusteeship capacity.

Clearly, the petroleum industry has sufficient guaranty under this system of
administration by the coastal state to ensure security of investment for its
operations. The fear of abuse of residual powers by the international agency is
unwarranted in my view. The industry now operates on the United States
continental shelf under regulations concerning erection of offshore structures
and protection of the marine environment which are equally subjeet to uncer-
tainty and abuse, yet this has not affected the willingness of petroleum com-
panies to continue offshore exploration and development. To give but one example,
operators under the Outer Continental Shelf Lands Act now erect structures
on the continental shelf off the coast of the United States under permits which
are revocable at the will of the Secretary of the Army. It is diffienlt to think
of a more uncertain and unknown residual power than that condition in all
permits for structures in navigable waters of the United States issued by the
U.S. Army Corps of Engineers,

Accordingly, it seems to me that the fear evidenced is not of the uncertainty
attending reservation of residual powers, but the fact that they would be
internationally administered. This, however, is part of the price we must be
prepared to pay if we are to secure the objective desceribed earlier.

The damage to the potential for international control of ocean uses from
adoption of the petroleum industry viewpoint hardly needs articulation—if
national jurisdiction were extended to the edge of the continental margin, there
would be no resources of any near term economic significance under interna-
tional jurisdietion. Without a meaningful economie constituency, such an in-
ternational relations.




C. Hard Minerals

The only point of disagreement which I have with the hard mineral industry
position on current law of the sei negotintions is one of timing. As the Sub-
committee is aware, there has been introduced in both houses of Congress the
“Deep Seabed Hard Mineral Resources Act” (8. 2801) which, as has been ex-
plained earlier, would establish a system of “flag nation” jurisdiction over hard
mineral mining activities on the seabed beyond the limits of national jurisdiction.
The Act envisions parallel legislation in other technologically advanced states.

This Nation is currently involved in complex negotiations on the law of the
sea leading to the Third United Nations Conference on the Law of the Sea to
be held next year. It is from this Conference that an international regime for
the oceans, if one is to exist, will evolve. If, however, the “Deep Seabed Hard
Mineral Resources Act” becomes the law of this Nation, then an international
regime for the area beyond the limits of national jurisdiction will be precluded,
for the “flag nation” approach will have been imposed on the area by those with
the technology to mine deep seabed minerals.

It seems to me that we ought to give the current international negotiations
a chance to fail before we opt for alternative systems. 1f, indeed, the negotia-
tions do fail to establish an international regime and machinery, then S, 2801
might well be the most appropriate vehicle for development of deep seabed hard
minerals. But pending such a failure, enactment of 8. 2801 ean only precipitate
expansion of claims fo national jurisdiction in the ocean, for the developing
nations are likely to view this (in spite of the revenue sharing provision in
the Act) as a “grab”’ by technologically advanced nations and respond in kind
with 200 mile resource zone claims, thus sealing off once and for all the possibility
of international control over ocean uses.

IV. RECOMMENDATIONS

Based on the above comments, I recommend to this Subcommittee the follow-
ing courses of action, all designed to achieve the objective of meaningful inter-
national cooperation in the oceans:

1. The Department of Defense should be called upon, in executive session if
necessary, to explain the basis for Article II in terms of national security and

to explain the basis for making Article 1I a non-negotiable element of United
States oceans policy. If in fact either the objectives of Article 11 are deemed
unnecessary, or, if necessary, not so vital as to deserve non-negotiable status, our
oceans policy should be appropriately amended.

2 The United States should stand firm on the narrowest possible limit of
exclusive national jurisdiction with respect to non-living resources of the seabed
and subsoil and should strive to strengthen, not weaken, the role of the inter-
national regime and machinery in the area beyond the 200 meter isobath.

3. Congress should not at this time pass the “Deep Seabed Hard Mineral
Resources Act,” but should defer action thereon until after the conclusion of
the Third United Nations Conference on the Law of the Sea.

4. The Inter-Agency Law of the Sea Task Force should produce proposals as
equally foresighted as the Draft Convention in the fields of international fisheries
management, protection of the marine environment, and scientific research in
the oceans.

Mr. Kxieur. As I note on page 1 of my prepared statement, I have
no financial interests, or any clients with financial interests, in the de-
velopment of ocean resources.

As you will unquestionably discern as my statement goes on, the
views expressed by Mr. Ely and the views that I will express are
representative of somewhat polarized positions.

On page 3 I have identified what, I believe to be a number, not neces-
sarily exclusive, of explicit objectives of our national oceans policy,
including such items as (1) the preservation of national security, (2)
the (lt}\‘t!ﬂ:plﬂu;li’. of food and energy resources from the ocean, (3) the
oranting of assistance to developing nations, and (4) the protection of
the marine environment. My argument is that (5)—the establishment
of an international regime and machinery to govern activities under-
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taken in the ocean beyond the limits of national jurisdiction—is, or
ought to be, by far the most important long-term objective of this
Nation becanse long after resource development ceases to be an issue.
either because we economically exhaust those resources or hecause we
adopt a sane consumption policy, the issue of foreign relations is going
to remain with us.

At pages 3 and 4 T note that the ocean environment provides a
unique opportunity in this respect since there is at present a lack of
vested economic and political interest in the area. Nations, as you well
know, are loathe to give up pieces of their economic or political in-
terests in order to cooperate in international organization, and the
oceans therefore offer a unique opportunity in this regard.

Unfortunately, T think there are several forces at work which en-
danger this possibility. T have addressed four in my statement.

The first concerns the position of the Department of Defense. As
you know from the briefings yesterday, and for all the reasons T have
set out at pages 5 through 8 of my statement, the Department of De-
fense is willing to concede a 12-mile territorial sea in return for free
transit throngh international straits.

I suggest that there is a lack of necessity for that objective, much
less a need for making it a nonnegotiable demand as we have. The
potential damage is that if the community of nations rejects this non-
negotiable demand then the Law of the Sea Conference may well fail
and we will have no international system in the oceans at all.

Further, by assigning nonnegotiable status to this request for free
passage through straits, great, concessions are probably going to have
to be made in other areas; for instance, in resource development Sys-

tems. I do not think that this is particularly desirable, T am supported
in that position by the staff report recently prepared for Senator
Henry Jackson which states:

We recognize that the U.8. free transit proposal was admittedly designed by
the Defense Department to enhance U.S. military security. We are also aware
of the committee's unfaltering support of the necessity of U.S. naval mobility.
We call this fact to the attention of the commitiee hecause we believe that the
1.8, free transit proposal may be unattainable and because we fear that the
Defense Department might urge the Administration to abandon its deep seahed
mining objectives and support the creation of an international sealed mining
monopoly controlled by less developed natioms as a trade-off for the votes of
such less developed nations in favor of the Defense Department-sponsgored free
transit proposal.

To saecrifice 1.8. mineral interests in mining the deep seabed for a perceived
military objective iz at least debatable: but to sacrifice U.S. minera] objectives
in mining the deep seabed for what may be an unattainable military objective
is folly, we feel,

The second interest which is thwarting possibilities for international
cooperation in the oceans is the petroleum industry, and my comments
on this industry’s poesitions are contained at pages 11 to 14 of my
statement. As Mr. Ely has made clear, the petroleum industry seeks
extension of national jurisdiction to the edge of the continental mar-
gin. Obviously, if this position succeeds there will be no meaningful
resources of economic value left for management by an international
agency, and thus the objective which I feel is so important will be lost.

I have explained at some length in my statement why I feel that
the industry position on two issues—one, that the Draff Convention
poses a threat to give away national resources; and two, that the re-




gime proposed for the trusteeship area in the Draft Convention 18
incompatible with petroleum industry needs for rational operation—
is erroneous. I would like to expand for just a second on the first.

Lawyers and international lawyers differ on the question of present
rights which coastal states have off their coast. It is my contention
that there are at present no vested rights beyond the 200-meter 1s0-
bath, and the legal reasoning I give is contained in my statement at
pages 11 and 12.

The third factor is the hard minerals industry. I do not disagree
with the Deep Seabed Mineral Resources Act within its four corners.
What T disagree with is the timing with which it is being presented.
If that act were adopted, we would have a system of “flag nation”
jurisdiction over hard mineral activities on the seabed beyond the
limits of national jurisdiction. The effect would be to foreclose any
meaningful international machinery in the area. I simply think that
Congress should wait until the current law of the sea negotiations
have failed or have reached an impasse before opting for such a na-
tionalistic approach.

The fourth interest group which I think is thwarting hopes for
an international regime for the ocean is the fishing industry and the -
Government agencies with which that industry is associated. The
fisheries industry, through article I1I to which you were introduced
vesterady, and as expanded and made even more nationalistic in Am-
bassador McKernan’s speech before the United Nations Seabed Com-
mittee on March 29, 1972, would establish a regime in which the coastal
state would be predominant.

Quoting from Ambassador McKernan:

Within the framework of the species approach, and in respect to two types
of fish stocks, coastal and anadromous, we are prepared to consider a greater
role for coastal States.

He also said:

We are ready to consider whether responsibility for conservation and man-
agement of coastal and anadromous species could rest primarily with the coastal
Stite, subject to agreed international standards and review.

There is more language in his statement to the same effect. I think
by supporting that position we are also tending to so guard national
inferests that was seriously limit the possibilities international co-
operation in the oceans.

I have concluded my statement at pages 15 and 16 with four
recommendations.

First, the Department of Defense should be called upon, in Iixecu-
tive session if necessary, to explain the basis for article IT in terms of
national security and to explain the basis for making article 11 non-
negotiable element of United States oceans policy. If in fact either the
objectives of article IT are deemed unnecessary, or, 1f necessary, not
so vital as to deserve nonnegotiable status, our oceans policy should
be appropriately amended. :

Second, the United States should stand firm on the narrowest. pos-
sible limit of exclusive national jurisdiction with respect to nonliving
resources of the seabed and subsoil and should strive to strengthen,
not weaken. the role of the international regime and machinery in the
area beyond the 200 meter isobath.
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Third, Congress should not at this time pass the “Deep Seabed Hard
Mineral Resources Act,” but should defer action thereon until after
the conclusion of the Third United Nations Conference on the Law
of the Sea.

Fourth, the Inter-Agency Law of the Sea Task Force should pro-
duce proposals as equally foresighted as the Draft Convention in the
fields of international fisheries management, protection of the marine
environments, and scientific research in the oceans, emphasizing with
respect to each the role of international jurisdiction rather than ex-
tensions of coastal State jurisdiction.

Mr. Fraser. Thank you very much, Professor Knight.

Let me direct a question to all of you although it may have already
been answered by Professor Knight.

What would your view as to the desirability of a law such as the
one pending in Congress to establish some kind of interim arrange-
ment to authorize the importation of the deep sea resources?

Mr. Evy. I think Mr. Laylin should have the privilege first, he is
more directly concerned.

Mr. Layux. I am definitely in favor of it. T have participated with
the American Mining Congress so I am definitely familiar with it.
Only one secretary actually ever wrote something because everybody
has contributed to it. I think it is essential in order to get action in
the Seabed Committee. I respect very much my colleague Professor
Knight’s opinions on these things but I asked him before the meeting
if he had ever heard of anything called anticipatory breach in the law
of contracts, and if you look at the speed with which this Seabed Com-
mittee is progressing we will be a generation before his condition is
fulfilled that the convention has demonstrated its failure. It is demon-
strating itself in advance.

Ambassador Paul Engo of Cameroon who is the chairman of the
subcommittee on the subject of which we are talking said at the end
of this last March meeting that by comparison the drafting of the
United Nations charter by 51 countries may seem a simple exercise.
You have to think in a very long term—20 to 30 years—to share Jack
Stevenson’s encouragement that there was progress at this last meet-
ing. They did agree on having a subcommittee or drafting committee
or working committee to put into treaty language the principles that
have been set forth in the resolution of the General Assemb y. That
group met and these countries that I referred to that don’t want com-
petition from the deep sea voted against us doing any work until the
beginning of the July meeting.

Now while we are waiting to prove what is in advance something
that I am convinced will never come about unless we move ahead,
other countries are going to go ahead. We are not going to stop the
Japanese, we are not going to stop the Russians. According to a state-
ment by Dr. Vincent E. McKelvey, Chief Geologist, United States
Geologic Survey, there are 2 dozen companies from the United St ates,
Canada, Japan, France, West Germany and Australia engaged in one
form or another of experimental exploitation. ]

Now we have all agreed to renounce any claims to soverei enty of the
deep seabed but that does not mean that the Japanese or the Russians
or somebody else may not say, “OK, we have mined this particular
area now for 10 years and we have acquired a priority of rights. Sure,
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we are not sovereign but we have acquired a priority of rights and you
stay out of it.” So I think that the United States would be very ill-
advised to follow my good friend’s advice.

Mr. Fraser. What is the requirement for a law? As you interpret
the law, in the deep ocean area it would appear (other than whatever
weight you give the United Nations General Assembly resolution)
that there is nothing that would prevent a private entrepreneur from
going out and putting his rig down and proceeding to take out what-
ever he can get. First, am I right about that?

Mr. Lavrin. Yes, but there is nothing to prevent deep sea ventures
as represented by Mr. Greenwald behind me from coming into one of
the places where one of my clients is mining.

Mr. Fraser. But how can the United States prevent that unilater-
ally?

Mr. Layriy. The United States has jurisdiction over Mr. Green-
wald and over me.

Mr. Fraser. You mean as between U.S. competing nationals there
could be some allocation, but is that the only reason?

Mr. Layviin, Mr. Congressman, there is nothing unilateral in this
proposed legislation in a territorial sense, none whatsoever. This flag-
ship approach is really a misnomer. It says that you people subject
to the jurisdiction of the United States may not impinge upon the li-
censed areas of other Americans, period.

Mr. Fraser. I meant that I presume we cannot control the actions
of a British firm or a Japanese firm. That is what I meant by unilat-
eral U.S. action.

Mr. Lavrin. The Russians can move.

Mr. Fraser. What you are saying, then, is that the basic reason why
vou believe there should be legislation is to regulate competing claims
among American nationals.

Mr. Laynin. A then B, we hof)e to set a good example for other

countries because this draft resolution requires orderly development
and respect to these five points that Mr. Ely spoke of. We would hope
that the English, the West Germans, the Japanese, probably the Rus-
sians would pass comparable legislation and then we would provide
in our legislation this draft does so provide that if one of these coun-
tries puts restraints on its own citizens or subjects then we will prevent
Americans from impinging on their licenses if they will prevent Ger-
mans or Englishmen or Japanese from impinging on American
licenses, but there is no territorial assertion in the whole bill.

Mr. Fraser. Sort of a massive homesteading operation; everybody
will be moving to stake out claims under national authority.

Mr. Layrin, No, it is like a family making the kids behave—I will
keep my child from punching the nose of your child if you will keep
vour child from punching the nose of mine.

Mr. Fraser. Professor Knight?

Mr. Kxiear. Once you have established this system of reciprocal
legislation yon have necessarily created one of the international
regimes that has been debated for the last 5 or 6 years namely, the
flag-nation system. This says that the law applicable to the exploi-
tation of seabed and subsoil resources will be that of the flag which the
vessel or other structure flies. Now once yon opt for that system and
it is adopted by other major technological powers, you have accepted




-

the flag-nation system, and this precludes a meaningful international
organization such as proposed in the draft convention. I don’t think
the hard mineral people would turn loose of such a law once they had
it.

Mr. Fraser. I can understand that if this is the way of allocating
claims and that is all that happens, then you are right, and that is a
form of control which, as you say, is one of the options now open. In-
herently why would the establishment of that, however, preclude or
make less likely the nltimate development of the kind of international
regime that you would like ?

Mr. Kxigur. Simply the existence of a vested interest. Once an
industrial interest gets a law on the hooks, such as the depletion allow-
ance of the petroleum industry, it is very diflicult to get it off. T don’t
think the hard minerals industry would ever turn loose of S. 2801 if
they could avoid it.

Mr. Fraser. Having acquired at least a partially defensible right—
that is, defensible at least to other nations in the sense they don’t want
it in—to give that up in favor of an international regime’s control.

Mr. Kniear. Precisely. That is what T argue in my statement.
Right now we have this tremendous opportunity for international
cooperation but if you wait 10 years, there will not be anything left
to earve up because the response of the less-developed countries will be
to characterize S. 2801 as a “grab” by the technological powers who
can mine deep seabed minerals. The minute that occurs every less-
developed coastal state is going to go to a 200-mile exclusive resource
zone and that is the end of the ocean insofar as international co-
operation is concerned.

Mr. Fraser. We will recess temporarily for a floor vote.

Mr. Layrin. Ethiopia can pass this legislation, it is not a flag thing
at all.

Mr. Fraser. Perhaps we can come back to that question.

(Whereupon, the subcommittee recessed. )

Mr. Fascern (presiding). Let’s get back on the record, gentlemen.
Do T gather there is a difference of opinion here somewhere?

Mr. Kxtanr. A slieht difference of opinion ; yes,

Mr. Layrin. Not in objective I would say; I think it is in tactics.

Mr. Fascerr. Mr. Knight, what is the thrust of your posture?

Mr. Kxierr. It is simply a question of values. I place a higher
value on the potential of the oceans as a forum in viable international
organization than I place on its function as a repository of natural
resources. In other words, I am willing to prejudice resource develop-
ment for the potential of international eooperation.

Mr. Fascern. You mean as a separate international regime or in-
stitution under the United Nations—outside the United Nations?

Mr. Kxterr. I think completely unconnected with the United Na-
tions except for the fact that the United Nations called the confer-
ence from which the treaty would evolve. I think clearly if it is to exist
it cannot have the same type of decisionmaking structure as the United
Nations—this will not work. It could be the model either for a mean-
ingful international organization or for a revision of the United
Nations.

Mr. Fascerr. Why do you think it would be more meaningful, be-
cause of the resources involved to make it ?
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Mr. Kxiernr. Yes, sir. It deals with a technical subject and it is
easier for nations to agree on technical matters than on political mat-
ters. With the experience of the United Nations system in the General
Assembly and Security Council that we have had, it would be wise to
avoid those errors and place responsibility for decisionmaking in an
organ fairly divided between advanced technology nations, develop-
ing countries, landlocked countries, et cetera.

Mr. FascrLn. You get into the specifics of extending the authority of
the international regime in terms of licensing, revenue sharing, et
cetera.

Mr. Kxieur. No. Basically I am satisfied in that regard with the
draft convention proposed by the United States to the U.N. Seabed
Committee in the fall of 1970.

Mr, Fascerr. It deals with licensing, does it, sharing and the pooling
of revenues?

Mr. Kxiaur. Yes, sir.

Mr. Fascerr, And an allocation formula ?

Mr. Kxterr. For distribution of revenues?

Mr. Fascern. Yes.

Mr. Kxtanr. It specifies that these revenues are to be used for the
benefit of all mankind and further that they are to be used specifically
with the interests of developing countries in mind. I believe from my
discussions with members of the executive branch that the objective is
to channel these funds through existing international development
agencies and not as a direct subsidy to developing countries.

Mr. Fascein, In other words, you mean like bolstering UNDP, for
example?

Mr. Kxtcrr. Yes. or channeling new funds into the World Bank
or the Inter-American Development Bank.

Mr, Derroys. Mr. Chairman.

Mr. Fascerr. Mr. Dellums.

Mr. Dertoys. I would like to ask Mr. Knight or the entire panel to
respond to this statement. As I see the issue for the whole world the
most important benefit which could come from a law of the seas and
seabed acreement would be for the first time a major self-generating
source of funds for the United Nations or some international organiza-
tion to use for developing assistance through royalties to the inter-
national organization for exploitation of such seabed resources, much
more money than ever eould become available to the developing coun-
tries and without the political deficiencies of bilateral aid. 1 was won-
dering if all three of you would respond to that.

Mr. Layrin. Sir, I subseribe to that. I think that there has been too
much encouragement as to how much there would be but this is not
what this majority group, the Seabed Committee, now wants. They
want to have an exclusive operating organization so that nobody else
can mine beyond the area of jurisdiction except perhaps as they are
brought in as a joint venture.

I had given to me—I misplaced it right now—a remark of the
Peruvian representative to the Seabed Committee in Geneva in July
who said the purpose of this was that this company would prevent
anybody from competing with the land-based mining company. So
there is not going to be any money from hard minerals because there
is not. going to be any mining of hard minerals because these countries
do not want the competition.
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Now this country can’t sit by and see its concessions being taken
away and this country and that country and then have our hands tied
and say we cannot go out into the ocean and recover these strategic
metals that are essential to us for our economy, for our defense.

My difference with Professor Knight is not on objectives, it is in
tactics. He thinks that by our being nice for the next 10 years we are
going to get a nice organization. If its purpose is not to develop re-
sources, I don’t know what its purpose is unless it is to prove Parkin-
son’s law over again.

Mr. Derrums. Yes, Mr. Knight.

Mr. Kxteur. T would like to respond to Mr. Dellums by saying T
disagree with one technieal point. I don’t think anyone believes it is
appropriate to give the United Nations, as presently structured, an
independent source of income. Neither the Soviet Union nor the United
States is willing to do that now. Otherwise, I would subscribe to your
statement.

The problem is if there are to be meaningful amounts of revenue
for an international oceans organization, we cannot extend national
jurisdiction over the resources of the seabed to the edge of the conti-
nental margin because that excludes about 99 percent of the potential
and all of the present revenue derived from the oceans. The U.S. Draft
Convention would, of course, come back to the 200-meter isobath line
and would provide 50 to 6624 percent of the royalties, bonuses, and
other moneys collected between the 200-meter isobath and the edge of
the margin for international purposes.

The U.S. Draft Convention is a nationalistic proposal since it gives
the coastal state virtually complete discretion to say if, where, when,
what, how, and by whom the resources are to be exploited out to the
edge of the continental margin. At least it has the revenue sharing
for international purposes. I think the key issue is what area is going to
be subject to the international regime. '

Mr. Fascern. Mr. Ely. :

Mr. Evy. Mr. Dellums, in answer to your question of course it is
desirable for the United Nations to be adequately funded. As to the
possibilities of funding from seabed minerals, the problem is divisible
mnto two parts, one relating to the continental margins, the other rela-
tive to the abyssal floor. On the American continental margin Congress
may desire a policy of nondevelopment; it may not want oil wells
drilled in Santa Barbara channel, for example. It may not want oil
wells drilled off the New England coast. It may decide to preserve the
resources, as against the making of revenue. An international regime
whose objective is to get as much money as it can for the United Na-
tions may have the opposite objective.

And, with respect to the American continental margin, who shall
make the decision as to the appropriation of revenues? Shall it be the
Congress or shall this power have been delegated by treaty to an inter-
national legislation ? I would rather have the decision made by the Con-
gress as to how much of the revenues from petroleum or other minerals
in our continental margin are to be dedicated to foreign assistance and
in what form, than I would to have had this power irrevocably dele-
gated to some organization other than the American Congress.

The second area is the abyssal ocean floor. The continental margins,
in the nature of things, being shallower, will be developed first, as far
as petroleum is concerned. Petroleum development on the deeper abys-
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sal floor is not likely to take place until the more accessible, less hazard-
ous areas of the continental margins are first developed.

The development on the abyssal ocean floor in the next decade, per-
haps 2 decades I am told, is more likely to be a harvesting of man-
ganese nodules, and the technical ability to do this is just around the
corner,

It is quite apparent that you are not going to have any great gold
rush in the nodule business. You will have probably not more than a
dozen expeditions, if that, being operating at one time in all of the
oceans of the world. They must operate on a very large scale to be
economically attractive. They probably involve hundreds of millions
of dollars for each venture.

The technical problems are not yet solved, but assuming they are so
that you either smelt test nodules on board great smelter ships or you
find ways to haul them to shore and stockpile them,

As Mr. Laylin has said some of the developing nations are suffi-
ciently alarmed about production of copper, cobalt, nickel and manga-
nese that they want to invoke what they call resource management to
hold down the production of these seabed minerals if the effect is to
lower the price of onshore minerals. The American consumer’s interests
ara diametrically opposed to such suppression of production. We want
the maximum quantity of minerals at the lowest cost which will at-
tract the capital necessary for their development, and we want it with-
out restraints of trade imposed by cartels, governmental or otherwise.

Consequently, it is difficult to reconcile the three points of view here,
Mr. Dellums, involved in answer to your question. Within the develop-
ing nations themselves there are two opposed points of view. One is
get, all the money you can for the United Nations out of deep sea min-
eral development. The other point of view—that of the developing
nations that have the copper or nickel or cobalt production—says, don’t
do that, because you do not impose restrictions on seabed production it
is going to shut our on-shore mines down.

The third point of view is that of the consumer who says we want
all the minerals we can get at the lowest prices consistent with the fair
return required to attract capital to that risky business. So I would say
that the probabilities are that deep sea mineral development is not an
attractive source of income on a large enough scale to finance the oper-
ations of the United Nations. It should produce revenue, but Ambas-
sador Pardo’s initial speech that touched off all this excitement that
the United Nations could have $8 million a year in revenue from min-
erals by 1975 was a most unfortunate and poorly advised statement. It
started this illusion that there are great riches on the sea bottom, that
the technically advanced countries are somehow holding back on this
and could go get them if they wanted to. This is simply not so.

Mr, Fascerr. Mr. Ely, assuming that—and I mig]ht be inclined to
concur in that, the economics of the proposal have been overstated—
what about the political reality of the situation? As I understand what
you are saying, we make no decision with respect to the deep seabed.
That is fine if you could stop it. I don’t see how you are going to stop
a decision on the subject.

You say we can stall. We have done pretty good so far, it seems to
me. T don't think you are going to stop it for very long regardless of
the economics because it is a political, psychological problem.
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Mr. Evy. If T might undertake to answer that, Mr. Fascell, we can-
not predict the outcome of the negotiations in the Seabed Conference,
1f one comes about at all in 1973 or 1974.

Mr. Fascerw. It is going to come about, but what is going to happen ?

Mr. Evry. If the end result is a convention, then if the convention
appears to be taking the form that is now signaled—namely, a form
which I regard for my part as inimical to the interests of the United
States.

I think that the time is coming when the Congress of the United
States has to send a message that a new convention which impairs the
rights of the United States, and gives away a high proportion of the
revenues from the continental margin, is not going to be ratified with
the advice and consent of the Senate and a regime which denies to
American industry access to the resources of the deep seabed beyond
the limits of national jurisdiction, except on the decision of a body
which may be determined not to see these resources developed in order
to hold up prices on shore, is a convention that is not going to be rati-
fied, either. I don’t think this is beyond our control. We can go along
very well as we are under the convention on the Continental Shelf.

Mr. Fascer. You mean on the depth of exploitation as far as tech-
nology goes without regard to distance or depth ?

Mr. Evy. Yes.

Mzr. Fascerr, Suppose everybody claims to the mid-point. Does that
limit the U.S. oil exploration because nobody is going to give you a
license ?

Mr, Evy. In my view the Convention on the Continental Shelf does
not give any coastal State a right to the median line of the ocean: its
rights are restricted to the Continental margin. This is a strawman,

Mr. Fascerr. Why not? If you can drill oil in the middle of the
ocean, what difference does it make?

Mr. Evy. If that is done, it will not be under the jurisdiction of any
license aranted by a coastal state.

Mr. Fascerr. No; T understand.

Mr. Evy. Because the convention restricts the coastal State’s juris-
diction to the prolongation of its land mass.

Mr. Fascrrr. Suppose we settle legally the question of the high seas
and the right to claim jurisdiction over water. Does that include the
air space and the ground underneath ?

Mr. Evy. With respect to the ocean resource, it is necessary to draw
a distinction between jurisdiction over the seabed, and jurisdiction
over the water above.

Mr. Fascern. I know, but will that distinction be drawn? That is
the whole point.

Mr. Evy. The distinction is between the rights in the seabed, the real
estate, controlled by the doctrine of the Continental Shelf, and the
water column and overlying air space. These are not affected.

Mr. Fascrrr, I understand that but if the convention meets in
1973 and it reaches an agreement with respect to sovereign rights
which may not be to our liking because we don’t have the votes to
control it, then where are we legally ?

Mr. Ery. Well, you pose a most serious question. Obviously if the
convention says that beyond the limits of national jurisdiction, what-
ever they may be, that a new international agency shall have a
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monopoly in developing the resources of the seabed and that it shall
be the operator—I would say that that as a result that cannot be ac-
cepted by the American Congress.

Mr. Fascerr, I understand you on that.

Mr. Bry. If it takes another form and says, no, we don’t go that far,
but nobody ean operate in the deep seabed without a license from the
new oreanization, then if the United States does ratify that treaty, of
course it is bound by it. If it does not, and says we decline to accept this
concept of international law as giving to any agency the right to deny
the freedom of the seabed, like freedom of the surface of the sea, then I
would say that American companies are not controlled by this newly
invented law of the sea, to which their country is not a party. If an
American company now operating in the deep seabed under legislation
such as that Mr. Laylin has referred to proceeds, it is ent itled to in-
voke the protection of the American flag for its operation. This would
be a thoroughly unfortunate confrontation obviously.

Mr. Fascrrr, That is what we are talking about.

Mr. Ery. I think for that reason the way the discussions are headed
in the U.N. Seabed Committee toward creation of that sort of inter-
national regime it is disadvantageous to American interests.

Mr. Fascers. Mr. Ely, the confrontation we are talking about isa
very real thing, it exists right now in terms of oil. T get the suggestion
from yon that the confrontation will never arise and that there are two
global navies primarily, the Russian and the American, and that it
will just come down to a declaration of war or bludf.

Mr. Ery. No, I have not said that.

Mr. Fascenr. No, but that is the logical extension of your position
as I understand it.

Mr. Ery. No.

Mr. Fasceun. You better correct me then.

Mr. Ery. Yes, I am glad to have the opportunity. Under interna-
tional law as it now exists, as I understand it, by the terms of the de-
cision of the International Court of Justice in the North Sea cases and
by the parallel terms of the convention on the Continental Shelf, the
jurisdiction of the coastal state over the seabed resources extends to,
but no further than, the limits of the continental margin to which it
is adjacent. That is to say, in the case of the United States it does en-
compass Santa Barbara channel although that is deeper than 200
meters and extends beyond the 13 miles. It does not encompass the sea-
bed between California and Hawaii because that is far beyond the
limit of the continental margin. And by the specific terms of Article 3
of the Convention this seabed jurisdiction does not affect the status of
the overlying waters as high seas.

Mr. Fascern. Let’s get back to the other problem which is the ques-
tion of title, sovereignty. Let’s assume for the moment that a conven-
tion is held and a sovereignty decision is made. Whether the United
States agrees to it or not may be another story entirely. The question
is. let’s assume the majority of states—coastal countries and other coun-
tries—agree on sovereign rights. They change the whole law of the high
sens. Assume that claims of sovereignty going out to 200 miles or 300
miles are agreed to and they eliminate the distinction between the
water and the seabed resource. This is where we are headed.
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Mr. Ery. Somber as I think the prospect is, I don’t think really that
is where we are headed.

Mr. Fascerr. Well, there we have a difference in scenario. You know,
if we could hold the status quo and get to the problem, fine. Then
everybody grabs the best hold they can,

Mr. Evry. I would say on the American continental margin it is
totally unlikely that a convention which attempted to vest in an inter-
national regime the control of the development of our continental
margin beyond 200 meters would be ratified by the Senate.

Mr. Fascer. Iam not arguing that.

Mr. Ery. It would not be enforcible against the United States.

Mr. Fascerr. Iam not arguing that.

Mr. Evy. I thought that was your question,

Mr. Fascern, No. I am not talking about who is going to have the
right to license, we are talking about sovereignty.

Mr. Ery. Soam I.

Mr. Fascern. The same thing people go to war about.

Mr. Evy. Iam,too. I am saying the sovereignty of the United States
encompasses the exclusive right of petroleum operations on the Amer-
ican continental margin. An international regime which attempted to
deprive us of that, and say that Congress’ power stops at the 200-meter
line, should not be respected, as invading the American sovereignty.

Mr. Fascern. I understand that and that the high seas are open and
therefore open to exploration by anybody who has the technology to
do it.

Mr. Ery. No, that is a different question.

Mr. Fascenr. I don’t see why it is different.

Mr. Ery. By high seas T take it you mean the area beyond the con-
tinental margin.

Mr. Fascern. I mean the area you are not interested in, the abyssal
sea or whatever that expression is, the deep sea. When technology gets
out to the deep sea, what do we do?

Mr. Evy. When it gets out there T think that Mr. Laylin has a
point—it is going to take 5 years to negotiate this convention, it will
take another 10 years to get it ratified. It took 8 years for the negotia-
tion of the Continental Shelf Convention. So you are going to have a
stalemate, denying these resources to the consumers. or you are going to
have to devise some interim method of operation. That is a hard choice.
I don’t want to sce these resources, whatever they may be, withheld
from consumers for another 20 vears. I don’t know whether S. 2801
is the answer but some interim arrangement is necessa ry.

Mr. Fascerr. I am not so sure that I really quite follow that because
on the one hand the economics are real bad and on the other hand they
are withholding something from the consumer which he has never had.

Mr. Evy. I take very little stock in any seabed manganese. Copper,
cobalt, nickel are more likely.

Mr. Fascerr. How about, petroleum ?

Mr. Ery. Petroleum is not likely to be sought in the abyssal ocean
floor for a very long time.

Mr. Fascenn. Right, until you have all the other close-in petroleum
first.
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Mr. Ery. Yes. Continental margins are closer and shallower; they
are expensive enough,

Mr. Fascern. 1 am struggling very hard to get past the idea that
what we really need for the benefit of the United States is the status
quo.

Mr. Evry. The status quo under the Continental Shelf Convention
operates admirably ; it controls the continental margin.
~ Mr. Fascerr. That one issue, yes, but that ignores all the other
issues.

Mr. Evy. If you are asking me as to petroleum, there is no question
but that the Continental Shelf Convention as it stands adequately pro-
tects the American interests, because the sedimentary deposits are pri-
marily on the continental margin.

Mr. Fascerr. I would not argue that point, I am beyond that, T am
looking at more problems.

Mr. Layun. Congressman, you said this is something that the
American consumer has never had. We have always had the right to go
out and mine this copper and nickel and cobalt. We have not had the
technological capability.

Mr. Fascerr, Yes.

Mr. Layuin. We have been losing reliable sources of supply of
strategic metals in Zambia and Peru and Chile, and the American peo-
ple need a substitute source of their supply.

Mr. FasceLn. You mean because they unilaterally claim sovereignty
over the ocean?

Mr. Layuin. They claim by a paper majority in the General Assem-
bly they can stop our going out there and mllﬁllﬂ this.

Mr. Fascerr. They Tiave done it a lot easier than that just unilater-
ally. If they are strong enough to do it, that makes international law,

Mr. Layrin. They are not.

Mr. Fascern. Then we are going to go to war with every country
that elaims 200 miles or 400 miles.

Mr. Layrin. No.

Mr. F.w_':-‘.l,[, That is the issue.

Mr. Lavrin. They are the ones who are going to create the issue. We
are rightfully {‘Iltll](’(l to do that, and if they want to send a warship
out Iw\nnd their coastal limit, they will do it.

Mr. Fascerr. I realize that. I realize we are trying to do some pre-
planning here to avoid that condition so we don’t get boxed up like
we have been going to war over $5 million of tuna.

Mr. Laynin. I would like to make a point of order. I think Mr.
Fly's statement on the McKelvey report is not entirely accurate and if
1 have permission to put that in the record or if Mr. Ely has permis-
sion to consult——

Mr. Fascern, This is on the effect.

Mr. Layrin. He said in the United Nations and the Secretary agreed
that the mining of the manganese nodules would have no effect on the
mining u{cnppm or nickel.

Mr. Euy. I didn't challenge that. I referred to cobalt.

Mr. Fascerr. I think it would be useful for us, if we don’t have it, to
get that resource potential study, Mr. Chairman.

Mr. Evy. It is excellent, it should go in the record.
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The subject of the economie implications of sub-sea mineral production beyond
the limits of national jurisdiction has two aspects, both of which have been
of concern to the Seabed Committee from its inception. One relates to the direct
and indirect economie benefits that such production will yield. The second relates
to possible adverse effects that seabed produetion might have on land producers,
particnlarly those in developing countries that depend upon the export of
minerals for a large part of their foreign exchange and, in some cases, a large
part of their national income as well. Both aspects must be kept clearly in
view, for I am sure that all delegations would agree that our fundamental
objective is to provide for the useful development of seabed resources for the
benefit of mankind. In reaping these benefits, however, we want to be sure that
we do not suffer undesirable consequences, including those that might arise
from economie setbacks to land producers.

In March I deseribed briefly the substantial progress being made in the
development of seabed exploration and exploitation technology, and indicated
the high probability that within the next decade it would lead to the production
of petrolenm from the continental marging beyond the 200 meter depth and to
the production of metals from manganese oxide nodules on the deep ocean floor.
I stressed the uncertainty as to the volume of produection that might be achieved
in any given time frame, but I emphasgized also that a beginning is plainly in
gight that promises to yield meaningful economiec benefits in the years ahead.

The May 28 report of the Secretary General (A/AC138/36) on the possible
impact of seabed mineral production on world markets supports these general
conclusions, and provides additional data and projections useful in judging
the effects of anticipated production on the prices and markets of the minerals
involved. I wish to compliment the Secretary General on the excellence of his
report. It maintains the high standards that we have come to expect from the
Seeretariat in the reports prepared for this Committee and it should prove to
be a most useful docnment. I may say further that in our own analysis of the
problem we have tended to favor slightly different projections of future pro-
duction, but that we generally concur in the substantive aspects of the report.
Some of our interpretations of the data and projections, however, lead us to
somewhat different conclusions, whieh I will mention later on. To give our
conclusions perspective, I will deseribe briefly the salient features of our
assessment of future seabed mineral production and its effects on prices and
markets, beginning with petroleum.

World production of liguid fuels in 1960 was about 15 thousand million
barrels. Its probable production will be in the range of 25-30 thousand million
barrels in 1980 and 60-75 thousand million barrels in the year 2000. Offshore
produection now provides abont 18¢% of the total and it may supply 30-40 percent
of it in 1980 and possibly 40-50 percent of the total in the year 2000,

It is difficult to predict how muech of this produection may come from beyond
depths of 200 meters. In an earlier report, I speculated that it might be on
the order of 500-1,000 million barrels by 1980, but the Secretary General indi-
cated in his report that 500 million barrels a year by 1980 conld be considered
a high figure, A greater production than one thousand million barrels or so a
year from beyond 200 meters is nnlikely because ample supplies of liquid fuels
should be available from other lower cost sources. Moreover, it takes considerable
time to achieve major production in a new provinee., For example, it has taken
about 25 years to achieve an annual production of a thousand million barrels
from the Gulf of Mexico. Nevertheless, the prospect for discovery of giant
fields, containing on the order of 500 to 1,000 million barrels or more and from
which petrolenm ean be produced at costs of low enough to offsef the higher
cost of installations in deep water, are certain to attract exploration and to
lead to production that may be expected to inerease gradually over the years.

Whatever the amount that comes from beyond the 200 meter depth during
the next decade or two, it is eertain to represent only a minor proportion of
projected world production. In fact, it will not even satisfy the increment of
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new demand. With the average annual growth rate of about T percent anticipated
for the next decade, the increment of new demand in 1980 would be about 2.3
thousand million barrels—more than four times the 500 million barrels considered
by the Secretary General to be the maximum probable production from the
seabed beyond the 200 meter depth by 1980, Although the rate of growth for
petrolenm production is expected to diminish after 1980, the Secretary Gen-
eral’s projection indicates that new demand in 1990 would be more than 3,000
million barrels.

Although petroleum accounts for 10 percent or more of the exports of 13
developing countries and makes up more than 10 percent of the gross national
product of nine of them, none of these countries will be adversely affected
by the production anticipated from the seabed beyond a depth of 200 meters,
In fact, increasing demand seems certain to expand their markets steadily
through the end of the century. Moreover, there is no danger that production
beyvond 200 meters will lead to a decrease in the price of petrolenm on the
world market, Because of the higher costs of deep water petrolenm exploration
and production the problem for deep sea producers will be to meet competition
from the lower-cost operations in other environments, and this combined with
the expanding total demand eliminates any possibility that deep seabed produc-
tion will depress petroleum prices,

Thus far I have been speaking of liguid hydroearbons. Natural gas is also
produced offshore, but offshore sources thus far supply only about six pereent
of total production. In many parts of the world, gas has been an under-utilized
resourees because of the difficulty of transporting it to markets, 1t has not entered
much into world trade, and even in areas near markets, such as the Gulf of
Mexico, growth in its produection has lagged longer behind discovery than that
of erude oil because of the time required to solve transportation problems, With
advance in pipeline technology, however, and in the transport of gas in liquified
form, its role in international trade is mueh increasing. Total world gas
production is expected to increase from about 34 trillion cubic feet in 1969
to about 160 trillion cubie feet in the year 2000—nearly a five-fold increase com-
pared to the four-fold increase projected for petrolenm over the same period.
The percentage of the total produeed offshore is likely to inerease considerably.
No one has speculated on how much might come from beyond the 200 meter
isobath but because of the time lag in solving transportation problems, deep
water production of natural gas probably will grow more slowly than that of
erude oil. Whatever the amount, it is certain to be only a fraction of new
demand and will pose no threat to the markets of land producers.

L&t us turn now to the recovery of metals from the manganese oxide nodules
on the deep ocean floor. The principal metals contained in the nodules are
manganese, nickel, copper, and cobalt. Joint-produet recovery of nickel and
copper from nodules is considered feasible by 1975 or 1976. Cobalt conld also
he recovered provided there is a market for it; ecobalt is used now only in rather
small amounts, but inasmuch as some of the potential uses of cobalt are similar
to those of nickel, it is possible that at lower prices cobalt may be sold as
a nickel substitute, Manganese recovery from the nodules is less probable
because it would have to be produced as a high-purity metal, the market for
which is small, One company believes it can recover and market manganese
metal to a limited extent, but it is generally recognized that the principal
production of nodules will be directed toward recovery of nickel, copper, and
possibly ecobalt.

A viable operation requires joint recovery of both nickel and copper. As
pointed ont by the Secretary General, it would not be possible to mine nodules
for their copper content alone, for the gross revenue from production of copper
alone would be only a third or less of the estimated cost of recovery.

As with petrolenm, world demand for these metals is expected fo continue
to increase. Estimates of the rate of increase in demand vary considerably,
but in the Secretary General’'s analysis, manganese and cobalt will increase
five percent per yvear and nickel and copper six percent a year through 1980.
At these rates, the annual increase in demand by 1980 would be about G90,000
tons for manganese, (60,000 for copper, 66,000 for nickel, and 1.800 for cobalt.

The metals do not oceur in the nodules in the same ratio in which they are
consumed in the world market., As pointed out by the Secretary General, for
each ton of cobalt produced from nodules of the eomposition being considered
for mining, it would be possible to obtain 97 tons of manganese, 4.9 tons of
copper, and 5 tons of nickel. World demand for these metals is in completely
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different proportions. For each ton of cobalt consumed in 1968, the demand
was for 381 tons of manganese, 279 tons of copper and 27 tons of nickel. If all
of the 1968 demand for nickel had been met by nodule production, there could
have been a simultaneous production of 5.4 times the 1968 requirement for
cobalt, 1.4 times the requirement for manganese, but only about 10 percent of
the world requirement for copper.

Those now considering the production of nodules believe that an efficient pro-
duetion unit, ineluding both offshore and land components, would be an operation
mining and processing about 1,000,000 tong of dry nodules per year. The capital
cost of such a production unit is estimated to be about $180,000,000. At the
concentration and recovery of metals being assumed, one such production unit
would yield 279,000 tons of manganese per year (if it could be recovered profit-
ably ), 14,000 tons of copper, 14,440 tons of nickel, and 2,880 tons of cobolt.

Compared to the increment of new demand expected in 1980 for these metals,
a single 1,000,000 ton operation would yield about 41 percent of the increase in
demand for manganese, 2 percent of that for copper, 22 percent for nickel, and
160 percent of that for cobalt. If, as seems probable, cobalt is sold as a nickel
equivalent, the combined nickel and eobalt production would be equivalent to
25 percent of the increment of new demand. As I mentioned earlier, it seems
most unlikely that manganese metal can be produced cheaply enough from
seabed nodules to compete with natural oxide and carbonate ores in most of
their uses. If, as seems probable, manganese is not produced in large quantities
from the nodules, and cobalt becomes a nickel substitute, interest would focus
on new demand for nickel and cobalt combined.

The production from four production units of the type described would be
needed to meet the new requirements for nickel and cobalt in 1980, and four
more could be added each year without reducing the market for these metals
from land production. In view of the high capital cost of each unit ($180,000,000)
it would be difficult to add seabed produetion units at such rates, much less at
rates designed to take over a larger share of the market for copper.

The availability of capital may well prove to be a limiting factor in the rate
of growth of nodule production. Even if it does not prove to be so, it is highly
unlikely that the producers will attempt to expand production at rates that
would exceed the increase in demand. Many of the potential nodule producers
are ones that have substantial investments in land operations, and it is against
their own interest to flood the market. Other potential producers not having
interest in existing land produection also would not wish to flood the market,
for they might then have to contend with prices too low to permit a profitable
operation. But if in spite of such constraints, metal production from nodules
were to expand rapidly, the pressure on prices would be focused mainly on
cobalt, to a lesser extent on nickel, and to a muech smaller extent on manganese,
if its produection proves economically feasible at all. It does not seem possible
under any circumstances that nodule production could have any impaet on the
price of copper.

In the event that seabed production were to influence prices, what developing
countries would be affected? Cobalt contributes 5.2 percent of exports and 0.2
percent of the gross domestic product of Congo (Kinshasa), which is the world's
largest producer of cobalt, and it supplies a fraction of a percent of the exports
of Zambia and Moroeco, New Caledonia (a French territory) is the only develop-
ing area in which nickel production makes up a substantial part of its gross
domestie produet or of exports, but nickel also makes up 5.9 percent of Indonesia’s
exports (but only 0.6 percent of its gross domestic produet) and 2.1 percent of
Cuba’s exports. Manganese forms 21.2 percent of exports and 12.7 percent of
the gross domestic produet of Gaban, 3.3 percent of exports and 0.45 percent
of the gross domestic product of Ghana, and contributes one percent or more
of the exports of only two other countries, Congo (Kinshasa) and Brazil. Copper
contributes more than 3 percent of exports in nine countries (Zambia, Congo
(Kinshasa), Chile, Peru, Philippines, Uganda, Haiti, Bolivia, and Nicaragua),
but as indieated above, the market and price for copper can hardly be affected
by seabed production from nodules.

The most probable outcome of nodule production is that the price of cobalt
would drop to that of nickel. Inasmuch as cobalt in Congo (Kinshasa) is re-
covered as a by-product of copper, its production there would continue, but
lower prices would result in some loss of export value. Any adverse effect on
the market or price of nickel wounld be small, and in developing areas would be
felt mainly in New Caledonia. It is hardly conceivable that electrolytic man-
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ganese could displace the high grade oxide ores from Gabon and Ghana, but if
there were downward pressure on prices it would reduce somewhat the value
of their exports.

As the Secretary General concluded, it thus seems improbable that produc-
tion of the metals from the seabed will adversely affect any country to a major
extent, and it is unlikely that ill effects would be felt by more than a few coun-
tries. None of us, however, would want to see even a single country suifer from
the development of seabed resources, As I already mentioned, we ecan count to
a4 considerable extent on voluntary control by the producers themselves to
prevent such effects, simply because they will wish to maintain favorable prices
and may themselves fail if prices fall substantially. But in what other WAYS
could adverse effects be avoided?

Several possible solutions have been suggested by the Secretary General and
others. First there is the possibility of artificial control of production from the
seabed to keep it at levels that would not interfere with land production or
prices, If such controls were of a nature that could reduce production from
a unit operation once it began, they would add substantially to the risk involved
in seabed exploitation and would discourage exploration and production. Thus,
the potential benefits to the international ecommunity would be much reduced.

A second alternative, global controls, would not discriminate against seabed
production, for they would presumably apply to producers irrespective of the
location of their mines. Such an agreement has been reached for tin, and in
discussing this subject previously we have urged that if production controls
be considered, they be considered only in such a global context. We cannot fail
to recognize, however, that such agreements tend to favor established producers
as opposed to new entrants in the market. For this and related reasons global
agreements are difficult to achieve. In passing, I may note that the threat of
disruption to land producers comes much more from potential new developments
in other countries than from the seabed. Thus, whereas seabed metal production
has not yet been proven to be economic, new high-grade deposits are still being
discovered on land in many parts of the world. Moreover, processes are eon-
tinually being developed that will permit the economic production of previously
marginal resources on land. For example, the nickel-bearing laterites of Austra-
lia, Indonesia, the Philippines, and other countries in Southeast Asia are being
developed now and will yield not only nickel but eobalt also. Increased secondary
recovery of metals from serap—an objective likely to receive increased attention
for environmental and conservation reasons—will have the same net effect on
produecers as will new mines,

A third means of controlling production would be to limit the issnance of
exploitation licenses to a rate judged appropriate to maintain a balance between
land and sea production, If the terms of the license itself were such that no
controls could be imposed on production once it began, such a procedure would
not have as depressing an effect on exploration as would direct production
controls. Nevertheless, limited issuance of licenses would tend to discourage
exploration, for the prospector would have no assurance that successful efforts
in exploration would lead to the production necessary to recover his costs.
Moreover, because such a form of allocation would be a elumsy form of control,
it probably would not be very effective in achieving its purpose.

Rather than limiting the size of the area to be licensed, a fourth approach that
has been suggested for production control is to issue a license for a specified
amount of annual production of metal and to limit the number of such licenses
fo that necessary for market and price stability. Such a system would avoeid the
uncertainty for the producer of ad hoe production controls and would be some-
what more effective in achieving whatever production limits might be established
from time to time than would a limit on the total area to be licensed. The system
would tend to discourage exploration, however, for the prospector would have
no assurance that success would be rewarded with a license. Moreover, with each
license permitting a speecified production over its life, unexpected imbalances
that might arise as the result of new land production could not be dealt with in
time to avoid price fluctuations.

A fifth idea, introduced by the Secretary General, is that of imposing some
sort of a tax on the consuming countries that might benefit from a drop in price
at the expense of producing countries. Such an arrangement would be even more
impractical to achieve than global control on production. Keep in mind that all
of us are consumers and that whereas some producers may have suffered in the
past from a drop in price of mineral commodities stemming from new discoveries
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or technological advances, all of mankind has benefitted from the resulting
greater availability of raw materials. It would be hard to say what the price
of copper would be if it had been maintained at the level existing when it could be
broduced only from deposits of the native metal, but it is safe to say that it wonld
be $25 a pound at least. Producers able to recover copper profitably now at 50
cents per pound certainly would have a large profit at such a rate on a unit of
production, but they would not have much of a market nor would we be able to
afford the benefits of the use of copper in the many products in which it is an
integral part. The benefits of lower prices resulting from past advances in tech-
nology have already been important to the peoples of the developing countries,
and they will become even more important in the future as developing countries
further industrialize and increase their consumption of energy and raw materials.

A sixth procedure, also suggested by the Secretary General, would be that of
compensatory payments by the international machinery to the countries affected
by declines in export revenues. In view of the fact that a few countries at most
could be adversely affected, at first sight some form of direct compensation has
the appeal of simplicity, and the cost might not be large. For example, if the
price of cobalt were to drop to that of nickel—and this is the most probable
adverse effect of seabed metal production—the decrease in the annual value of
cobalt exports from Congo (Kinshasa) would be about $15 million. As pointed
out by the UNCTAD report on manganese, attached as Annex 2 to the Secretary
General’s report, growth in demand is likely to be enough to forestall any drop
in price even if manganese recovery from the nodules proves economically feas-
ible; but if the price should drop, the decrease would be of the order of a few
dollars per ton, and for a country such ag Gabon, the effect wonld be a decrease in
foreign exchange earnings of the order of $5 million or so a year. The amounts
required to compensate for such losses over a period sufficient for adjustment
would thus not be large.

Such a system of direct eompensation, however, would have one extremely
important disadvantage, namely, that of the difficulty of identifying the origins
of a drop in price or a decrease in market opportunities, and assessing the
portion assignable to specific sources. Many factors affect the price and demand
for raw materials besides the development of a new source of supply. It would
be difficult, therefore, to identify the cause of any specific fluctuation, and to
assess the extent to which it is attributable to seabed production.

Nevertheless, my government would be sympathetic to the plight of any
country that would be adversely affected by seabed production, and believes
that there is merit to some kind of a direct approach. What a country so affected
needs, of course, is not just the dollar equivalent of its loss, or protection that
guarantees a market for products that are not saleable at competitive prices,
for these are at best only temporary solutions. What it really needs is to find
other ways to maintain and expand its economy and to adjust to a new situation.
Accordingly, it may be desirable to explore the possibility of using some portion
of the revenues collected by the International Seabed Resource Authority for
preferential technical assistance to developing countries adversely affected by
seabed prodnetion to help them broaden their economic base.

With respect to revenues, the Secretary General has suggested in his report two
means of collecting revenue from the production of nodules, one a fixed amount
per unit of nodules mined, and the other a fixed percentage of the market price
of the metals produced. On previous occasions in this Committee, T have pointed
out the problems of finding an equitable means for the collection of economic
rent from nodule production, and have mentioned these among other alternative
solutions. Both have their advantages and disadvantages, and whereas neither
is perfect, either would probably work, provided the level of payment established
is one that permits the producer to obtain a reasonable return on his risk invest-
ment and operations.

With reference to the Secretary General's suggestion that rules be established
under which developing countries could purchase part of their erude oil require-
ments from the producers in the area under more attractive provisions, I may
point out that under the U.8. draft convention, the great bulk of petroleum to be
produced beyond the limit of national jurisdiction would come from the Trustee-
ship Zone, in which the Trustee Party would have the authority necessary to
negotiate favorable purchase terms in conjunction with the issuance of licenses.

In summary, Mr. Chairman, we believe that seabed production of oil and gas
will produce no adverse effects on land producers. We agree also with the
Secretary General that any adverse effects from the production of metals from
the manganese nodules will not be large, and at worst will be felt to a minor
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extent by only a few countries. Rather than imposing a system providing for
the regulation of production, however, we believe it would be far better to
design a regime that will encourage seabed exploration and exploitation and to
be prepared to consider appropriate measures to ameliorate the effects on
countries adversely affected by seabed production.

Mr. Layrin. Now the American delegation threw out the idea that
if the two or three nations that have a practical monopoly on cobalt,
if their economies are seriously affected there would be other ways of
helping them to get over the maladjustment. Certainly we don’t want
to have our hands tied to the supply that comes from just two or three
countries because of the ill-effects that it might have.

Mr. Ery. Mr. Laylin is mistaken. The point I attempted to make
is that you don’t have a police problem of handling thousands of com-
panies out there in the seabed, you have perhaps a half a dozen. This
is a soluble problem, you don’t need to create a new legislature, a new
Supreme Court, a new bureacracy to handle this. What I was attempt-
ing to do was suggest that the solution is a whole lot simpler. Interim
legislation may be a way to get at it.

Mr. Fascern, I got that quite clearly. It may be that is the way to
approach this thing is to agree on some interim posture. We have not
been able to figure out 3 miles or 12 miles yet. I don’t know when we
are going to get around to this other.

Mr. Layran, If T could. I would like to put this in context. Presi-
dent Nixon in his May 1970 announcement said :

Although I hope agreement on such steps can be reached quickly, negotiations
of such a complex treaty may take some time. I do not, however, believe it is
either necessary or desirable to try to halt exploration and exploitation of the
seabeds beyond a depth of 200 meters during the negotiating process.

Now all we are asking for is implementation.

Mr. Kxtcur, In response to that may T suggest that I think the
thrust—and T have, of course, to be guessing here—of the President’s
statement went to the resources, the oil and natural gas, within a rea-
sonable distance from shore. The Draft Convention that ultimately
implemented the Nixon proposal that contains a provision, article 75,
on transition which provides for orderly development of these needed
oil and gas resources until the convention could come into force.

May I also comment in response to the rather bleak picture painted
for the consumer by Mr. Ely that appendix C of the Draft Convention
provides that the trustee party shall have the exclusive right to ap-
prove or disapprove applications for exploration, exploitation, and
licenses. This power is applicable all the way out to the edge of the
continental margin. The coastal state says if, where, when, how, what,
and by whom those resources are to be or are not to be exploited, if they
so desire. All those resources off this Nation’s coast will come to the
American consumer. The only thing that will be going ont is a percent-
age of the revenues which is part of the long-range adjustment of our
foreign aid program anyway. So I don’t think that this Nation islosing
anything by this proposal or endangering any of its resources by
this proposal.

Mr. Derroms. Mr. Chairman, to follow up on that, Mr. Ely con-
tends in his statement that the status quo benefits the United States, but
it is clear that the staus quo and the Truman proclamation are now
being challenged and that the issue is not simply one of oil, but, also
navigation rights, fisheries, and a whole range of questions that go
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far beyond the issue of oil. T am wondering how you can sustain the
position that the status quo protects the United States when problems
exist in many other areas that can touch off the kind of consideration
that my distinguished colleague Mr. Fascell has already alluded to in
his questioning.

Mr. Evy. The Convention on the Continental Shelf, T respectfully
suggest, has not got us into any problem nor has the Truman procla-
mation of 1945. It is important fo realize that these dealt solely with
the real estate, the seabed.

Mr. Derums. Would you agree it has touched off the current grah?

Mr. Bry. No, I do not, T think what has touched off the current agita-
tion in the United Nations leading to a new law of the sea conference is
a complex of forces that have really very little to do with the opera-
tion of the Convention on the Continental Shelf. The assertion to the
contrary, by some others, that the Continental Shelf Convention leaves
open the possibility of a grab by coastal states out to midocean is non-
sense, because the coastal state’s rights could go no further than the
submarine areas adjacent to their coasts. that are prolongations of their
own land territories. You cannot claim halfway to Hawaii as part of
the American continental margin,

It is true that the rights in the seabed extend far beyond the terri-
torial sea. In the North Sea, for example, England, with a 3-mile terri-
torial sea, is recognized as having rights to grant licenses 200 miles
from its coast. The International Court of Justice decision dealt with
an area of 194 miles from Germany. But these seabed rights are limited.
restricted rights dealing only with the control of exploration, exploita-
tion of the seabed minerals. By the very terms of article 3 of the Con-
tinental Shelf all rights in the water column to navigation and air-
space are unaflfected. This is a seabed convention only.

The issue that somehow coastal States can claim seabed rights, min-
erals, out to midocean is a strawman: it has nothing to do with the
reality. Nobody has ever asserted this or claimed. except a few academic
writers; no nation ever has. What has creat ed the commotion is pri-
marily the claim of some of the Latin American countries to a jurisdic-
tion not on the seabed but on the surface. the territorial sea within
which they claim plenary a uthority over navigation out to 200 miles to
control the fisheries. This has nothing to do at all with the rights in
the real estate.

Mr. Fascern. Why not? I don't understand that.

Mr. Evy. Because the Continental Shelf conversion by its very term
gives no right in the overlying waters, It disclaims control of
navigation.

Mr. Fascern. Tt does not define sovereignty or ownership.

Mr. Evy. Yes.

Mr. Fascers. How !

Mr. Evuy. Article 2 says that the rights covered by this convention
extends to the exploration and exploitation of the natural resources of
the seabed and subsoil.

Mr. Fascerr. That is a right.

Mr. Ery. To exploration and exploitation.

Mr. Fascern, That is a righ.

Mr. Evy. Certainly.

Mr. Fasorrr. Ttisnot an ownership.

Mr. Evy. Right. Sovereign right.
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Article 3 says that this convention does not affect the status of the
superjacent waters as high seas or the airspace.

Mr. Fascerr. Right, and it might as well say, Mr. Ely, with all due
deference to your legal knowledge, that it does not affect the sovereign
claim to the land itself because the treaty does not deal with that.

Mr. Evy. The treaty deals with what it calls sovereign rights.

Mr. Fascern. That may be sovereign ownership. . '

Mr., Evy. The drafters of the treaty wrestled that problem and came
up with this expression, “sovereign rights.”

Mr. Fascern. It seems to me that if the question of ownership is in
the international law, then it has not been decided yet. You are telling
me it has been decided by the convention. I just don’t see that.

Mr. Evy. The convention is explicit, Mr. Fascell.

Mr. Fasorrn. Look, we are good lawyers. You can take one side and
I can take the other, and we can make a lot of money off our clients,
but that does not resolve the issue of title.

Mr. Ery. But sometimes there is a vast distinction between a lot of
work and a lot of money.

Mr, FasceLr. And no money.

Mr. Exx. I have asked to put into the record the text of the Conven-
tion on the Continental Shelf.

Mr. Fascewr, Without objection.

(The material appears at p. 48.)

Mr. Kxremr. I would like to ask Representative Fascell if he is con-
cerned with the phenomenon labeled by the Department of Defense
as “‘creeping jurisdiction”—that limited rights for one purpose tend
to creep into more extensive claims because there is not any law, na-
tional or otherwise, governing them ?

Mr. Fascerr. Tt is the same old question of international law, who
makes it, and how is it made?

Mr. Kntear. One of the answers to that, and it is implicit in the
U.S. Draft Convention, is that we treat this area as an international
area, letting all residual rights lie in the international institution, and
then we parcel back to the States the rights necessary for resource
exploitation.

Mr. Fascerr. That still does not determine ownership.

Mr. Knteur. That is correct; it only gives States limited rights.
The theory is that by placing the residuum of these rights in the inter-
national institutions, national jurisdiction ean no longer “creep.” I
don’t agree with this concept completely myself, but that is the Gov-
ernment’s position.

Mr. Fasoewn. I understand that theory; at least it has a place for
that issue somewhere rather than leaving it unresolved.

Mr. Kxiear. Precisely, which I think is of substantial advantage.

Mr. Fraser. I am interested in one particular statement you made,
Mr. Ely. In the oil industry, I think you said that the interest of the
American publie is in the lowest cost access to these resources without
restraint. The petroleum industry has always been in favor of quotas
to prevent the flow of oil from abroad. Would you explain that ap-
parent contradiction ?

Mr. Evy. T have no authority to speak for anyone in the petroleum
industry, but my observation is that there are very sharp differences of
opinion on the very point you identify.




98

. Mr. Fraser. Is it not a fact that the quota is held to maintain domes-
tic prices rather than if foreign competition had been permitted ?

Mr. Evy. I think this is correct.

Mr. Fascerr. The foreign price is up to where it meets ours now.

Mr. Evy. Whether it is a good result or bad, forei on prices are going
to rise to the level of American prices. gt

Mr. Fraser. It would be helpful for me to see how far all of you go
with respect to the draft convention. For example, I suppose on the
idea of the 12-mile territorial limit, none of you have any particular
problem. i i

Mr. Layux. OK with me.

Mr. Evy. As far as T am concerned, I endorse the State Depart-
ment’s, the Department of Defense’s, drive for a restriction on the
extension of the 12-mile territorial sea where it involves the closing
of straits.

Mr. Fraser. I should have said subject to the concept of free transit.

Mr. ELy. As far as T am concerned, I disagree with Professor
Knight. T don’t challenge the wisdom of the Defense Department in
demanding free transit of straits.

Mr. Fraser. In any event, the 12-mile limit preserving the right of
free transit. If we can win agreement on that, you don’t find that ob-
jectionable. I gather Professor Knight would argue that that maybe
this should not be a nonnegotiable item.

Mr. Kxterr. If it could be negotiated without having to give up so
much in terms of resource exploitation, T wonld not: be so strongly op-
posed. I think in any case that we can survive nicely with the doctrine
of innocent passage.

Mr. Evy. Might I carry this one step further. I would not trade
off any interests in the American continental margin’s resources under
the illusion that by doing so I was going to get foreign nations to
agree with our position on free transit of straits. We are trading with
the wrong people. You are not going to get Indonesia, for example,
to agree to relax its claims to exelusive control with Singapore and
Malaysia, over the Malacca Strait by inviting Indonesia to join us in
renouncing her sovereign seabed rights in waters deeper than 200
meters. Indonesia is just one example.

Mr. Fraser. Let’s leave the negotiating position for a moment. Look
at the draft convention itself. Perhaps the next item would be the so-
called intermediate zone which, under the draft proposal, would be
under some form of trustee arrangement which the coastal nation
would have the authority to grant or attempt to grant licenses for ex-
ploitation but with a certain Iimited international right, first, to collect
part of the revenues and second, to deal with problems such as pollu-
tion and other problems. On that part of the proposal what are your
views?

Mr. Eny. As to the trusteeship proposal, I am against it. The ob-
jectives you have identified—namely, revenue sharing to the extent
that Congress is willing to do it, the control of pollution, respect for
other uses of the environment, all of the good things that President
Nixon suggested as principles in May 1970—can all be accomplished
without the roundabout and perilous device of renouncing what you
now have and then getting back a trusteeship to administer what you
had before.
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These objectives are just exactly as though your neighbor wanted a
path across your lot. You can let him have this without deeding your
property to a bank and having the bank then contract back with you
that you are trustee for your neighbor. That is the peril. Where is the
residunm of power? It 1s to be determined by the interpretation of a
contract that has already been subject to all kinds of interpretations,
and eventually some hostile new tribunal may decide what it means.

I have no objection to the accomplishment of President Nixon’s
objectives. I am not as generous about revenue sharing as the working
papers proposal to give away 50 to 6624 percent. We have been gener-
ous, more than any nation in the world’s history, in giving $100 billion
away for the good of foreign countries. No one can accuse our country
of being niggardly.

We now say we will devote « percent of revenues from the con-
tinental margin to good purposes overseas, and if other nations would
join with us it would be a fine thing to do. But that can be accomplished
without deeding our property away and getting back a trusteeship.
So also with control of pollution. I have no quarrel with President
Nixon's five objectives; I do quarrel with this dangerous technique of
burning down the house to roast the pig.

Mr. Frasgr. Mr, Laylin.

Mr. Layuin. I disagree with Mr. Ely. There is no reason why we
cannot list those things in the intermediate zone. They have dropped
this idea of trusteeship in the intermediate zone. List the things that
pertain to the coastal State, list the things that pertain to the interna-
tional. The oil people get all they want—that has been forgotten long
since.

I do go along with it to this extent. I do not think the treaty should
say that the residual right is with either the international community
or the national. Let international law figure this out in the future.
Let’s leave something to the next generation. We enumerate the things
now that should pertain to the coastal State and that is the trend that
is definitely moving.

Mr. Fraser. In other words, you see the intermediate zone as a
mixture.

Mr. Layrin. Absolutely. The U.S. working paper, there is no use
beating that dead horse—we are way beyond that now, We are work-
ing on other things. We are facing this majority of 77 people calling
themselves the Group of 77 and right in the middle of a meeting they
say, “We want a caucus,” and everybody gets out. We cooled our feet
for 2 hours one time. They are the ones that are running the show.
That is why I say we should not let them lead us around with a ring
in our nose.

Mr. Fraser, Mr, Knight.

Mr. Kxicrar. I would support the intermediate zone or mixed juris-
diction concept. I disagree with Mr. Ely, as I said in my statement,
that this constitutes any give-away of national resources. In my opin-
ion, there are no vested interests in resources beyond the 200 meter
isobath so there can be no give-away. I think the mixed zone concept
is a desirable compromise between international and national inter-
ests. If I had my choice, I would prefer an international regime from
the 12-mile limit out, but that is not realistic or feasible. The fact that
the Group of 77 finds the idea of a 200 mile economic resource zone
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very popular means that we are going to have a difficult time getting
even a system of mixed jurisdiction. I would, therefore, tend to support
it in the form the U.S. Government submitted it.

Mr. Fraser. In other words, you see the struggle as one in which
trying to preserve some international rights outside the 12 mile or the
200 meter depth is the principal problem that the United States and
some other nations face

Mr. Kxigar, Yes, I think there is a very strong tendency these days
toward nationalistic solntions. If you go “national” out to 200 meters,
you have almost everything of value in that zone. Even if you create
something beyond, it will be a token, will have no power, and will not
deal with any amount of resources.

Mr. Layrin. Except the hard minerals.

Mr. Kxieat. Except for the hard minerals.

Mzr. Fraser. One thing about our present. territorial rights or pres-
ent rights in the seabed 1s that the 1958 convention as I understand it
has some ambiguities in it. One ambiguity—maybe it is no longer one—
i8 whether in referring to the further limit that permits exploitation
they were referring to existing technology or technology that wonld
come along in the future.

Mr, Layrin. It isrevolving,

Mr. Kxicur, I agree.

Mr. Fraser. That is a rather settled view at this point.

Mr. LavyLin. Yes.

Mr. Fraser. Now with respect to the deep seas, that would be a
totally international regime as I understand it on the draft proposal.

Mr. Kxremnr. Yes, sir.

Mr. Fraser. What differences would there be among the three of you
in the draft proposal in that regard ?

Mr. Layrin. Well, I think we all think that we can live with it. There
are lots of little things in there that the hard mineral people don’t like.
For instance, as Mr. Me Kelvey has been mentioned here, it has been put
into an annex that you had to get a license in order to explore. T think
that that is just absolutely unenforceable.

Do you think the Russians are going to come in and tell the U.N.
Secretariat where it is going to go and report what it has found, and
the Japanese? The only people who are penalized by that are the con-
scientious ones. You have a lot of little things like that. I agree with
Mr. Ely, you have this flouting pagoda thing. Basically if we can get it,
I think that is great.

Mr. Fraser. Presumably though to the extent that there are con-
flicts which might develop among nationals of different countries.
someone is going to have to resolve them so in that sense there is going
to have to be some kind of an authority that lays down the ground
rules.

Mpr. LayriN. Yes, and this does just this. It provides for licensing, not
operating. That is the big issue right now., I said this in my statement.
I don’t need to repeat it. If these copper and nickel and cobalt exploit-
ing countries had been away and this authority was the exclusive com-
pany to exploit the resources of the sea, there would never be any
exploitation because they don’t want the competition of their own
landmined products. That is what they are after, and as long as they
think that they can keep us from going out in the oceans now they are
just going to keep on insisting on that.
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Mr. Frazer, In that vegard within a 200-mile limit as is proposed,
for example, by a number of Latin American countries, to what extent
would the seabed resources be encompassed that would involve the
metal nodules and so on?

Mr. Layrry. They are way beyond it. They are out in an area that
under any definition is international, and this legislation says the same
thing. It is not dealing with anything that is within this area as to
where there should be special coastal State rights.

Mr. Fraser. Well, maybe I am having trouble understanding or
recalling precisely how you formulate this, but you would accept an
international regime provided it were not too complex!?

Mr. Layrix. We want one.

Mr, Fraser. And one that would have the authority to license?

Mr. Layrax. Yes,

Mr. Fraser. And regulate completing claims?

Mr. Layriy. Yes. We think it is desirable. Without it, it is going to
to be chaotic.

Mr. Fraser. Mr. Ely, wonld you agree?

Mr, Ery. So far as petroleum is concerned this is a much more dis-
tant problem that it is for the hard mineral people. I would regard a
solution of this problem as being one upon which their concern is more
in focus, in point of time, than the petroleum industry. It will be much
further in the future before the comparitively meager sediments of the
abyssal floor are explored in competition with the much thicker sedi-
ments of the continental margins,

To answer your question as to what type of deep sea regime beyond
the continental margins is most conducive to production, the protec-
tion of the interest of the consumer and so on, I would say the simpler
the better. Security of tenure is required; it will be several scores of
times more expensive to attempt to develop petroleum in the abyssal
floor, where nobody has tried it yet, than on the continental margins
or in the shallower areas.

You must have control of a very large area to explore with the un-
questioned right to select a portion of that for occupation to produce
petrolenm for as long as commercial production continues, That is why
petroleum companies are earnest about finding a secure grantor of
title. They have this in the coastal States on the continental margin.
They may not like this particular government, too well, its policies or
its laws may not be too attractive, but it has a certainty of jurisdiction.
It is better to deal with a multiplicity of these competing coastal States
than to try to devise a system more to our liking that you never could
get adopted as some universal mining code.

When it comes to the deep ocean floor you have nobody to turn to
to secure a grantor of title. You must rely on general principles of in-
ternational law, the freedom of the seas, the authority to flag state
protect your operation, and this is not too secure obviously. Something
better is needed for the long pull.

So I would not disagree with the desirability of some simple form
of registration, something equivalent to mining claims, so there won’t be
any claim jumping. It gives you security of tenure and the quid pro
quo is that you pay for it; you pay royalties or taxes to somebody,
presumably “some international regime. But idea of getting this
mechanism into the control of a regime which is dedicated to con-
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trolling prices, controlling rates of production and so on is abhorrent
from the consumer’s viewpoint.

Mr. Fraser. Let me just pursue that for a moment, and T think
both of you have touched on it. The primary countries, for example.
that produce copper are relatively limited. T mean I don’t know what
they all are—Zambia and Chile come to mind as two primary soureces.
Are there other producers of copper outside the United States?

Mr. Lavyuan. I speak as a lawyer, not as a mining engineer. You add
Peru and those are the three countries to whom it is so predominantly
important.

Mr. Fraser. What strikes me is how, among those three producers,
they are going to control what obviously is a preponderant number
of consumers. In other words, the United States is not going to be the
only consumer—you have the rest of the world being consumers. How
then are these three going to be able to effectively restrain or prohibit
the development of copper as a deep seabed resources? T find this hard
to understand.

Mr. Layrin. They are assisted also in petroleum by the exporting
countries of Kuwait, Algeria, and Nigeria.

Mr. Fraser. We are talking about deep sea regime.

Mr. Layran. This would be the regime that would control petroleum
as well as copper and nickel.

Mr. Fraser. As I understand it, are not most of the known or identi-
fied copper deposits on this intermediate zone on the continental zone?

Mr. Layrin. Most of the known or identified copper deposits are in
the area that is beyond any coastal state’s special rights.

To answer your earlier question how are the few producers going to
control what is a preponderant number of consumers, my answer is
that I have myself been puzzled. I have a footnote in my statement.
The amazing thing is how slow the delegates of the copper, nickel, and
cobalt importing countries are in seeing that they are being lead by the
nose,

Mr. Fraser. Well, they may not see it now but ultimately they would
be voting members of any international regime.

Mr. Layuin. That is my hope.

Mr. Fraser. So that T find it a little diffieult to accept the idea that
a few producers are going to have as much control as has been asserted
here.

Mr. Layrin. T wish you could attend one of these seabed meetings
and see the lack of preparation of many of the delegates. Of course
one should never attribute motives, but it is human nature not to see
the rich get richer and the poor get poorer, and the countries that have
the potentiality today or the companies are companies that are in the
industrial countries. I do think that the time will come when these
people will see that this is against their interests.

Mr. Evry. I share your puzzlement as to how a few producing coun-
tries could have the power to control the great bulk of countries which
would want revenues from seabed minerals.

Mvr. Fraser. And some copper. They need cooper, too.

Mr. Evy. Kuwait, which borders on the Persian Gulf and has the
highest per capita revenue in the world, introduced a resolution to en-
force a moratorium on the deep sea operations until the new convention
is in effect.
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Mr. Fraser. May that not have been motivated by a concern in this
country that their interests are created along the way before a conven-
tion is agreed upon and that this may make it more difficult to get a
convention that is acceptable ? Tsn' t|| it likely to be the major concern?

Mr, Ery. I don’t challenge Kuwait’s motives.

Mr. Fascery. Our price for oil.

Mr. Fraser. If there were a form of restraint of trade through
limited production of all of the countries who could afford in a sense
to pay a higher price as would be the United States. the poor conntries
who need copper and copper products for their own uses are less able
to afford higher prices.

Mr. Evy. This is very high priced copper.

Mr. Fraser. In any event.

Mr. Fascerr. And copper is going down anyway it is a drag on the
market.

Mr. Liayrin. The lower price now is eyvelical. The demand for copper
in the long run is increasing. T am informed, at an average rate of 414
percent a year.

The bill before this House, F.R. 13904, provides that it is to be re-
placed by the convention when it is agreed to and in the meantime the
regulations are to be drafted by the United States, the very people that
are proposing what the convention should do, and they will of course
have the regulations to be in anticipation of what the United States is
prepared to accept.

Mr. Fraser. Your argument is that this interim arrangement would
not prejudice the establishment of an ultimate convention.

Mr. Layrin. I am arguing that it will promote a convention because
unless we do this we will never have a convention.

Mr. Fraser. Which is likely to give rise to a problem.

Mr. Layran. Here in this country, for instance ?

Mr. Fraser. Yes.

Mr. Layuin. Bankers. Bankers have lawyers and the lawyers won't
let the bankers give money until you have the law.

Mr. Fraser. Unless other countries reciprocate, we can only con-
trol competing eclaims between American nationals. Given the size of
the oceans——

Mr. Lavumy. But there are some places where they are a lot more
interesting than others and these companies have spent millions of
dollars finding those places and they don’t want somebody to come
along and ride piggyback not having spent a penny on exploration and
come in and put a trawler right next to theirs. This legislation would
prevent that: it prohibits any American from going out into the deep
sea except under a license and he has got to conform with regulations
that anticipate what will be the international regulatory provision.

Mr. Fraser. As I understand, the principal difference then among
the three of you—and this is probably an oversimplification—is that
Mr. Ely does not like any kind of an intermediate zone with interna-
tional rights mixed in with coastal State rights, so far as the Continen-
tal Shelf extends at least

Mr. Evy. I am willing to accept. however, obligations of the coastal
State, set up by convention if you like with respect to pollution, reve-
nue sharing, competing uses of the environment. T just don’t think
you need an international title holder or an international policeman
there. The covenants would be earried out in due course.
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Mr. Fraser. Mr. Knight is concerned about going ahead with the
effect of an interim law on the part of the U.S. Government.

Mr. KxtenT. It might possibly prejudice the possibility of a mean-
ingful international <)rrrm1/:1tum to govern activities in the ocean.

Mr, Layran. And my position on that is that I think it is a mistake
to wait 10 years until what we can foresee now has oceurred. The posi-
tion that the U.S. Executive and the Senate is taking is, Please don’t
make us act one way or another until we see what progress we can
make in July and maybe we can get some progress in July. If some of
these delegates see that we mean business, they may buckle down to
llli\lﬂ(“-'« and stop these interminable speeches. Thirteen Latin Amer-
icans put forth a proposal and 13 Latin Americans gave an hour
speech each giving the same reason for the proposal.

Mr. Kxteut. I would like to amend my statement or my interpre-
tation of vour statement. I agree that as a catalyst S. 2801 is a good
tool. 1T think we ought to let S. 2801 and H.R. 12904 languish as a
threat here in Congress. Let’s not rush out and enact it in the next
week, Let’s wait perhaps through the July meeting, perhaps even
through the 1973 conference. I am not asking to wait 10 years. Keep
it here as a catalyst, but don’t act precipitously when we are in the
middle of delicate negotiations.

My. Lavrin. T don’t think there is much danger of that,

Mr. Fraser. Just one final question.

Your point of view it seems to me would not be incompatible with
that of the Latin American countries; that is, while you might not
see the need to assert full national smmolg_nl_\ over a 200-mile limit,
nevertheless if that happened you would find that compatible with
your concerns, Mr, Ely.

Mr. Evy. If the 200- mile proposal is limited to seabed resources,
there is not necessarily an incompatibility. The danger is that here you
do have a direct invitation to expansion of the jurisdiction, once vou
set it up in terms of a number of miles, so as to inelude something
other than just seabed minerals. T don’t pretend to have any expertise
at all about fisheries, for example.

Mr. Fraser. We really have not touched upon fisheries this after-
noon, that is another kind of problem.

Mr. Eny. I would be dead opposed to a 200-mile territorial sea, for
every reason. If the Latin Americans could be persuaded that their
interest in seabed resonrces would be adequately protected by identifi-
cation with the continental margin or 200 miles, whichever is greater,
I would be content with it.

Mr. Fascerr. That is not what they are after.

Mr. Fraser. Just looking at the seabed resources, suppoesing the
coastal State develops the technology—a number of enterprises using
some technology involving the exploitation of the seabed—and then
says, “Well, because of the structures or rigs or devices we now say
that submerged vessels may not come w ithin 10 miles of these opera-
tions for fear of some kind of a collision or some kind of an accident.
This is one of the things that begins to worry the Department of
Defense. Do you agree that that is a legitimate worry ?

Mr. Bry. Yes. You cannot really divorce totally the concept of
jurisdiction over the mineral operation of the seabed and some degree
of control of the adjacent water columns for the reason yon indicated.
but these are reconcilable types of jurisdiction if there is goodwill.
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Mr. Fraser. Well, they have to be reconciled through some kind of
international agreement.

Mr. Evy. Yes. Part of President Nixon’s proposal is that the coastal
State must recognize competing uses of the environment. _

Mr. Fraser. Which would imply that in a zone outside of the 200-
meter limit there will be some kind of international regulation.

Mr. Ery. The 200-meter limit would not have anything to do with
it, Mr. Chairman, but the 12-mile limit would, because out to 12 miles
we are assuming this is the territorial sea and the coastal State has
plenary jurisdiction. Beyond the territorial sea, we are talking about
a jurisdiction of another type, the Continental Shelf doctrine. Here
we are talking about the seabed only, and I think it has always been
recognized that the coastal state controls the seabed resources.

Taking the North Sea, far beyond the territorial sea, hundreds of
miles beyond it. Great Britain, for example, in licensing petroleum
production, well out in the North Sea, must recognize the responsi-
bility for a 500-meter zone, free from navigation, as the convention
itself requires. It is perfeetly possible to have a protocol, if you are
going to deal with deep waters, that sets up a wider zone that ships
must avoid.

Mr. Fascenn. Streetlights in the North Sea.

Mr. Fraser. Well, are you gentlemen satisfied with what we have
explored ?

Mr. Layuin. Could I say T was not chosen by the hard mineral in-
dustry to speak for them, I have been giving just my own views. I
advise some people and sometimes they follow my advice.

Mr. Fascerr. We have not touched on the economic exploitation of
the water itself and as a resource. I don’t know how you could separate
the two. Maybe I am dense this afternoon, but I have never seen the
division of sovereignty on title between the land and the water and
the air. I just don’t see it. T don’t see how you can divorce it. We have
not discussed it. I don’t know how you can arrive at any agreement
without taking that into consideration.

Mr. Evry. If I could struggle with that a moment, I would like to
do so. They are divorced now. Take the North Sea, for example again.
There are oil wells 200 miles from shore, and they are operating under
license.

Mr. Fascern, Does the pipeline go under the ground or on top of
the water?

Mr. Ery. Those will load probably on surface, but pipelines are
under construction.

Mr. Fascer. Is that by international easement ?

Mr, Ery. No, sir.

Mr. Fascerr. Agreement of the coastal states?

Mr. Eny. Under the conventions, there is a right of use of the sea-
bed for pipelines. This is recognized by the Convention of the High
Seas, (Gas is being brought into Great Britain by pipeline, but this
does not mean that Great Britain, beyond the 3-mile line, can control
navigation or say who is to fish.

Mr. Fascerr. That is a regional arrangement; they just happened
to get together because it makes good business sense for them to do so.

Mr. ELy. No; they agreed on that when they——

Mr. Fascerr. Is that international law ¢

Mr. Evy. Yes.
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Mr. Fascerr. Their agreement is international law ?

Mr. Evy. Their Convention on the High Seas,

Mr. Fascerr. I don’t mean the convention ; their agreement was pur-
suant to the convention or within the framework of the convention.
Is that international law?

Mr. Layrin. As between themselves.

Mr. Fascernn. It does not affect us though, does it ?

Mr. Evy. I must go back to fundamentals. The Convention on the
Continental Shelf controls only the mineral estate, if you want to call
it that, not the water column. Simply because Great Britain controls
the mineral estate out to the median line does not give it the control
of fisheries. The convention denies this. in article 3.

Mr. Fascern. Gives control of the pipeline—500 meters required
under the convention, free zone.

Mr. Fry. Yes.

Mr. Fascerr, Is that title? Is it a sovereign right? Is it an easement
under international law ? Would a nonparty state have the same right
as a sovereign state which is party to the agreement.?

Mr. Evy. Yes, by the terms of the convention you do.

Mr. Kxtarrr. This is no different than the splitup of property rights
possible under this Nation’s laws—one person can own the surface,
another the minerals, and there can be an easement across the property.
This is not unique or dramatie.

Mr. Fascerr, I didn’t say it was until somebody else declares some-
thing else like we have a 200-mile territorial sea.

Mr. Evry. There is the difference. A 200-mile territorial sea is far
different from a 200-mile resource zone.

Mr. Fascrrn, Agreed. That is what we are faced with going into
this convention in 1973.

Mr. Fraser. The Hughes Tool Co. in Los Angeles is working with
manganese in these nodules. Are you saying they will not go ahead
and try that in the absence of legislation ?

Mr. Layrn. There was somebody else that tried to speak for the
Hughes people recently. I think T will take the fifth on that one.

Mr. Fascernn. Note a lawyer’s ecaution.

Mr. Fraser. You don’t want to suggest what they might do?

Mr. Layrnin, That is right, sir.

Mr. FascerwL. Not without direct anthority in writing.

Mr. Evy. Mr. Chairman, yon might like to have in your record in
response to an earlier question the statement of the National Petrolenm
Council’s committee on prospects for this industry.

Mr. Fraser. T would very much like to have that.

Mr. Evy. Their statement was:

Within less than 5 years, technology will allow drilling and exploitation in
water depths up to 1,500 feet (457 meters). Within 10 years, technical capability
to drill and produce in water depths of 4,000 to 6,000 feet (1,219 to 1.829 meters)
will probably be attained.
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Mr. Fascerr. Mr. Chairman, while we are at it, I think it would be
most useful, if it is at all possible, to have a compendium; glossaries
of terms that are used in the state of the art. Every meeting I have
ever been to there is a new term. Every time a new one comes up, it
has been interpreted about four different ways. It seems to me to discuss
what we are discussing it would be useful to get the definitions down
and determine whether there is any agreement on the definitions. T have
a sneaking suspicion we may be talking in circles about nothing,

Mr. Fraser. Well, we are spending a lot of time on it.

Mr. Fascern. Yes.

Mr. Fraser. Mr. Dellums, do you have other questions?

Mr. Derroas. No.

Mr. Fraser. I want to thank all of you. If you have anything else
you want to submit for the record beyond those things you mentioned,
we would be delighted to receive them.

[ want to thank all of you for your help this afternoon. This has
been most informative.

Mr. Fascrrr, It certainly has.

Myr. Kxiear. Thank you.

Mr. Fraser. The subcommittee is adjourned.

(Whereupon, at 4:29 p.m., the subcommittee adjourned.)
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TESTIMONY OF C. MAXWELL STANLEY REGARDING STATUS OF INTERNATIONAL
LAw oF SEA CONFERENCE—APRIL 27

INTRODUCTION

My name is C. Maxwell Stanley. I am a Professional Engineer and Chairman
of the Board of Stanley Consultants, Ine., international consultants in engineer-
ing, architecture, planning, and management, with broad experience in environ-
mental affairs and resource development. I am also Chairman of the Board of
HON Industries Inc., a national manufacturer of office furniture and material
handling equipment. I am President of The Stanley Foundation, which for many
yvears has encouraged study and education aimed at strengthening international
organization. In this capacity 1 have chaired many international conferences,
including one on “Environmental Management in the Seventies” held in Romania
in 1971 and have authored technical and nontechnical papers on this subject.
In July, 1972, I will chair a week-long international conference on the role
of international organization in the management of ocean resources.

My testimony, submitted as a concerned citizen, focuses upon (1) the im-
portance to the United States of the establishment of an ocean regime, a pri-
mary eoncern of the proposed UN, Conference of the Law of the Sea and (2)
our country’s contrary posture as evidenced by our past and proposed policies
with respect to the Outer Continental Shelf. The United States must reconcile
these opposing points of view if we are to provide strong leadership to achieve
rational management of the oceans under a viable ocean regime related to the
United Nations.

As is true with many important and controversial issues, the Tnited States
seems to be speaking with more than one voice concerning its ocean policy. On
the one hand, there is a draft U.8. Treaty first deposited with the T.N. Seabed
Committee on Angust 3. 1970, which includes definitive smggestions limiting
national jurisdiction and proposing an international regime for the equitable
and rational management of the resources of the ocean space. On the other
hand, many sincere and well organized interests wonld have our nation assnme
a far different ocean posture, particularly concerning jurisdiction over the re-
sources of the Continental Margin. Yet these issues are indeed so complex
and important, not only fo our nation but to the entire world community, that
we cannot afford to appear indecisive and equivoeating. In short. T believe
that the time is indeed propitious for Congress to give attention to ocean policy.

U.8. DRAFT TREATY

In May of 1970, President Richard Nixon proposed “that all nations adopt as
soon as possible a treaty under which they would renounce all national claims
over the natnral resources of the seabed beyond the point where the high seas
reach a depth of 200 meters (to 656 feet) and would agree to regard these re-
sonrces as a common heritage of mankind. The treaty shonld establish an infer-
national regime for the exploitation of seabed resources heryond this limit.” The
proposal also included a provision for the collection of “substantial mineral
royalties” to be “used for international community purposes, particularly, eco-
nomic assistance to develoning countries.””? As noted earlier, the President’s
proposals were incorporated in a formal draft treaty presented several months
later to the T.N. Seabed Committee.

This Temarkable document had many antecedents, but the most significant
and ecommonly accepted origin of most discnssions concerning international

1 Denartment of State Bulletin, June 15, 1970, p. 787,
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management of ocean space is the Malta Proposal, first enunciated by the dis-
tingunished diplomat Arvid Pardo on August 17, 1967. The overall concept of
an international regime coordinating and managing the resources of the seabed
and ocean floor have long enjoyed support by many distinguished individuals and
groups within the United States. For example, in July, 1966, President Lyndon
B. Johnson stated, “Under no circumstances, we believe, must we ever allow
the prospects of rich harvest and mineral wealth to create a new form of
colonial competition among the maritime nations, We must be careful to avoid
a race to grab and hold the lands under the high seas.)” ® In 1967, under the
Jolmson Administration, the U.S. Ambassador to the United Nations supported
the consideration of the Malta Proposal in the General Assembly and stated
that the United Nations was in a position to assume leandership in enlisting the
peaceful cooperation of all nations in developing the world's oceans and their
resources, In 1968, before the ad hoe TU.N, Seabed Committee, the United States
came to recognize the “interest of the international community in the develop-
ment of deep ocean resources,” and the “dedication as feasible and practical for
a portion of the value of the resources recovered from the deep ocean floor to
international community purposes,” *

In the U.8. Congress, serious studies of our ocean policy have been undertaken
by the Senate Subcommittee on Oceans and Atmosphere, the Subcommittee on
Ocenns and International Environment, and the special Subcommittee on Outer
Continental Shelf, In the Hounse the Subcommittee on National Security Policy
and Seientific Developments, the Subcommittee on State Department Organiza-
tion and Foreign Operations, and this Subeommittee, among others, have dealt
with Unifed States ocean policy. Although Congress has yet to speak with any
unanimity upon the subject of an ocean regime, many individual Senators and
Congressmen have expressed support for this concept,

It is also worthy to note that the prestigions Lodge Commission recommended
that “the United States make every effort to achieve definitive international
agreements for the benefit of all nations that will establish narrow ferritorial
waters for all states, with free transit of international straits: encournge
rational nse of fisheries so as to protect species from repetitions harvesting and
extinetion ; and provide for international regime for the exploitation of the min-
eral resources of the seabed beyond national jurisdietion.” The Lodge Commis-
sion also recommended that “the United States clearly indicate that leases
granted for mineral resource exploitation on the seabed beyond the point where
the high seas reach a depth of 200 meters may be subiject to an international
regime.” Further, the Commission recommended “that the United States con-
tinue to urge the drafting of a seabed treaty close to or identieal with its own
proposal to the U.N. Seabed Committee in 1970.”* In this respect, it is most
gratifying to note that both in President Nixon’s recent foreign policy report
to Congress ® and in Secretary of State Rogers' similar report ® eontinued strong
administration support for the U.8. Draft Treaty was expressed,

However, as has been stated elsewhere” one of the prineipal weaknesses of
the U.S. draft is that it does not impose a moratorium on new claims pending
the conclusion of an international freaty and it would gunarantee protection of
leases granted and interest acquired by U.S. citizens prior to the coming into
foree of such a treaty.

BENEFITS OF AN OCEAN REGIME

Aside from the U.S. Draft Treaty, there have been numercus draft COTIVeT-
tions and working papers proposed by such nations as Tanzania, the U.8.8.R.,
the United Kingdom, Bulgaria, Turkey, the Latin American nations, Afghanistan,
and others. A common feature of these papers has been proposals for the crea-
tion of an international ocean regime, There have been significant differences,
however, in the proposals for the institutional makeup, powers, and scope of
the jurisdietion of the ocean regime. Without commenting here upon specific
aspects of such a regime, I do believe that the interests of the United States

2 Edman A. Gullion, “Uses of the Seas," The Amerlean Assembly, Hall, Inc., 1968,

#George A. Douomani, “Exploiting the Resources of the Seabed.” paper prepared for
the Subcommittee on Nationul Security Poliey and Scientific Developments. of the Com-
mittee on Foreign Affairs, U.8. House of Representatives, July 1971, p. 69.

¢ “Report of the President’s Commission for the Observance of the Twenty-Fifth Anni-
versary of the United Nations,"” Washington. D.C., April 1971, pp. 31-83.

* Y18, Foreign Policy for the 1970's,” A Report to the Congress by Richard M. Nixon,
President of the United States, Feb, 9, 1972,

S “U.8. Forelgn Policy 1971, A Report of ‘the: Seerstary of State, March 1972,

* Wolfzang Friedmann “Selden Redivivus-Towards the Partition of the Seas?”" Ameri-
can Journal of International Law, October 1971, Vol. 63, No. 3, p. 759,
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are best served by the ereation of a strong international regime possessing some
control over the exploitation of the resources of the Continental Margin, as well
as the deep ocean floor, and with powers to apply standards concerning the con-
servation of living marine resources and the pollution of ocean space. The United
States, in my opinion, has much to gain by the rational management of ocean
resources through the ereation of such a regime. Advantages inclnde access
for onr commercial and naval vehicles through international straits within ter-
ritorial seas, access for our long distance fishing fleets, and protection for ocean
resources through the creation of such a regime. Advantages include access
for our commercial and naval vehicles through international straits within ter-
ritorial seas, access for our long distance fishing fleets, and protection for ocean
resources and fisheries far from our coast aand jurisdiction. A more direct bene-
fit might be some access to the mineral wealth (particularly petrolenm) of the
continental margins of other continents. In addition, it is worth noting that
revenue disbursed by an ocean regime to less developed nations would tend to
relieve the burden so long assumed by the United States in its foreign aid
e gram.

The alternate to rational management of ocean resources through an ocean
regime is horrendous. The coming age of massive development of the resources
of the seabeds could precipitate a competitive scramble not unlike the colonial
exploitation of Asia, Africa, and the New World by European powers. The ocean
bed could be segmented by the major industrialized maritime powers in a pat-
tern similar to the present partitioning of the land surface. Results in the future
could be the eventual enrichment of a few nations (industrial ones with capacity
to earry out the exploitation), the impoverishment of most nations, and the
degradation of the ocean environment. Maritime powers would likely try to cling
to the historically sound pattern of freedom of the surface of the seas, even as
they exploited the resources below. Coastal nations would rush to extend limits
of national jurisdiction on the surface as well as on the seabeds.

A desire to prevent catastrophe in the management of the oceans is reason
enough to support the development of a rational ocean regime, established with
suitable authority. Vesting the United Nations with the authority and respon-
sibilities of ocean management (through an international ocean authority) could
result in other substantial benefits, This could lead to a more effective United
Nations better equipped to deal with fundamental politieal and security prob-
lems. In addition, revenue derived from leasing and royalties in connection with
resource development could help finance United Nations activities, making the
organization less dependent upon national contributions.

More effective international organization—a strengthened United Nations—
seems essential if the nations of the world are to adequately manage crises and
deal with global problems. Progress toward sane, secure world order depends in
large part upon the development of effective world organization. In my opin-
jon, this need is a further argument for the establishment of an ocean regime
fo rationally manage this planet’s ocean space.

OCEAN POLICY CONTROVERSY

There is a lack of unanimity among Congressional approaches to United
States ocean policy due to previous conventions and proclamations as well as
sincere and well-organized efforts of interest groups. The degree of controversy
is clearly indicated by the testimony submitted during recent hearings held
by the Senate Committee on Interior and Insular Affairs Subcommittee on the
Continental Shelf.

In 1958, representatives of 86 nations met in Geneva fo participate in the
U.N. Conference on the Law of the Sea. Among the several conventions coming
ont of the Geneva Conference was The Convention on the Continental Shelf,
which defined the shelf as referring “to the seabed and subsoil of the submarine
area adjacent to the coast but outside the area of the territorial sea to a depth
of 200 meters or beyond that limit fo where the depths of the super adjacent
waters admit of the exploitation of the natural resources of the said area.”
This latter point, which some international lawyers have termed the “exploita-
bility clause,” has had, in my opinion, disastrous implications for the rational
management of ocean resources.

In the United States this clause of the Geneva Convention has been seized
by special interests as sufficient authorization to exploit off-shore areas in ex-
cess of the 200 meter depth, In essence, the original and widely accepted geo-
logical division between the Continental Shelf (out to 200 meters and repre-
senting about 7.5 percent of the ocean bed) and the rest of the Continental
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Margin (slope and rise) has been conveniently forgotten and replaced by a view
which purports to expand the coastal states’ control over the entire Continental
Margin (comprising nearly 25 percent of the ocean bed) to a point contingent
only upon the technical ability to exploit.

The problem with this parochial view of “one can claim what one can reach'
is that it must be presumed that other nations can do likewise, As Senator
Claiborne Pell of Rhode Island has argued, “thus the larger the off-shore zone
we contemplate bringing under our national jurisdiction means that, on bal-
ance, we are closing off a mueh larger zone world wide, assuming, as we must,
that other states would be entitled to elaim a similar area.”® Proposals to ex-
tend national jurisdietion are contrary to this nation’s historic support of the
freedom of the seas in the interests of communication and security. Such poli-
cies are also in confliet with the universal concept that the resources of the seas
are the common heritage of man. We must surely avoid making the mistake of
similar proportions to that of the Truman Proclamation of 1945 which had
the ultimate resnlt of opening a Pandora’s Box of contending proclamations
by many of the coastal nations of the world.

RECOMMENDATIONS

In coneclusion, I recommend that the United States, in enlightened self-interest,
support and lead efforts to create an effective ocean regime. Rational manage-
ment of the oceans can be best achieved through a suitable ocean regime linked
to the United Nations. In support of this end, Congress should :

(1) Encourage full participation by the United States in the prepara-
tions for and conduct of the 1973 Conference on the Law of the Sea pro-
posed by the United Nations.

(2) Give strong support to the principles of the T.8. Draft Treaty, pre-
sented to the U.N. Seabed Committee.

(3) Refrain from legislation contrary to the spirit of this document.

(4) Consider appropriate changes in the existing legal regime and federal
organizational structure pertaining to the Onter Continental Shelf, con-
sistent with the objective of an effective ocean regime.

(5) Pending the acceptance of an international convention on ocean
regime, limit United States exploitation of the Continental Margin beyond
the claimed 12 mile territorial limit to those areas where the depth of the
sea does not exceed 200 meters,

(6) Defer awarding any further leases for exploitation beyond the 200
meter line,

Such action would place the United States in a position of strong leadership
in the world's efforts to assure rational management of the great expanse of the
globe's surface that is not now and never has been under national jurisdietion.

STATEMENT OF DR, Jouxs J. LoguE, DIRECTOR, WORLD ORDER RESEARCH INSTITUTE,
ViLLANovA UNIVERSITY, VILLANovA, Pa.

Among important public questions before the world, the ocean question is
almost unique in its combination of urgency and obscurity. Until quite recently,
it has been the province of specialists such as oceanographers and international
lawyers, The technical vocabularies of these specialized fields have made it
unusually difficult for the layman—or even the social seientist—to enter the
field. Yet few public problems are in such great need of public attention and
thus of clarification.

In recent years technological progress has produced an ocean problem of
giant dimensions and great nrgency. Unless the yvears immediately ahead see a
major effort at political and technical innovation, we may see a jungle-like
struggle for the riches of the ocean floor and a dangerous- —potentially fatal—
deterioration in the ocean environment.

But if the nations do put forth their best efforts the world may yet see timely
steps taken to reverse the ecological threat and to exploit the oceans’ treasnres
for all mankind. As a result we may see the growth of a new spirit of cooperation
and confidence which will embolden men to try new approaches to other world
problems including war itself.

"George A. Doumani, “Exploiting the Resourees of the Senbed.” paper prepared for
the Subcommittee on National Seenrity Policy and Beientific. Developments of the Com-
mittee on Forelgn Affairs, 7.8, House of Representatives, July 1971, p. 66,
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The major parts of the complex, multifaceted ocean question can be stated
briefly. Advanced nations are facing an imminent energy crisis which has sent
them in search of new sources of oil and gas in the seabed. And the seabed is
unbelievably rich in both resources. This search has precipitated a revolution in
oeean technology making possible ever more efficient expioration and exploitation
of oil, gas, and mineral deposits in the ocean at ever greater depths, To take but
one example : seabed oil production, which was but 1 percent of domestic T8,
production in 1956, had become 17 percent by 1970. And seabed oil, already 20
percent of total world oil production, may reach 33 percent by 1980. It is impor-
tant to add that most ocean wealth including most marines species and certainly
most of the ocean wealth that is eapable of exploitation in the near future is
contained in the continental margin.

Ocean pollution is another very important aspect of the ocean problem, We
have the testimony of leading scientists to the great damage already done to the
ecology of the oceans by ocean dumping, oil leaks and blowouts, air pollution,
lead, arsenic, DDT and other substances, Indeed we are told on good authority
that ocean pollution threatens the very life of the oceans and thus all human life.
Ocean armament is another part of the problem. In the form of nuclear weapons,
missiles and submarine systems, ocean armament has become the heart of super-
power weaponry.

The value of ocean wealth is now known to be immense, Thus, we know that
seabed oil is worth many trillions, i.e, many thousands of billions of dollars.
This ocean wealth is potentially a cornucopia of plenty to aid the developing
nations and to give the United Nations the independent financing it has lacked
sinee its birth. But pessimists remind us that without proper controls, ocean
wealth mieht lower world commodity prices and thus greatly damage the econo-
mies of certain developing countries. And legal and political obstacles may delay
or even prevent exploration and exploitation which is technieally feasible. This
will happen where there is uncertainty as to who holds title to a resource-rich
part of the seabed or fear that a nation may unilaterally change the terms of
an exploitation contract that it has made with another nation or a private or
publie corporation. And pessimists remind us that ocean wealth is a mixed bless-
ing. For when it is exploited, when it is transported and when it is used to modern-
ize national economies—on all these ocecasions it may add significantly to the
ecologieal threat to mankind.

Ocean law—developed in an age when the three-mile range of a cannon was
used to define national territorial waters—is undergoing a revolution. There is
a dramatic race between new and expanding national elaims to the seabed and
its wealth and the inspiring attempt, under United Nations auspices, to put a
generons portion of the ocean and its wealth under international title as “the
common heritage of mankind.” Ocean institutions will almost certainly be created
to deal with the ocean problem. The question is not whether we shall have
ocean institutions but rather when and what kind and with what powers and
jurisdiction.

Ocean politics will decide whether and, if so, how the international community
will deal with the ocean problem. Ocean political currents surface in the spirited
debates and discussions of the United Nations General Assembly's 91-nation
Seabed Committee and its subcommmittees, In December 1970, after three years
of work by the Seabed Committee, the General Assembly adopted an historie
Declaration of Principles governing the seabed and the ocean floor. While this
carefully worded declaration avoided a determination of the boeundary between
the national territorial sea and the international zone, it did insist that there is
an international zone which is “the common heritage of mankind.” On the same
day, the General Assembly decided to convene a conference on the law of the
sen in 1973, Two central questions for the conference will be the boundary ques-
tion and the nature of the international machinery to be established. In 1945
as is well known, President Truman proclaimed that the United States has juris-
diction over its continental shelf out to the 200-meter depth line. This American
example of unilateral extension of national elaims—and thus unilateral modifiea-
tion of international law—was followed by similar unilateral actions on the part
of many states. The most ambitions were those Latin American states which
claimed jurisdiction out to two hundred miles—and over fishng as well as over
gseabed resources.

In 1958, at a special UN Conference on the Law of the Sea, a convention was
adopted which gives coastal states sovereigniy over seabed and ocean floor
resonrces out to the 200-meter depth line. But the Conference added an “exploit-
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ability"” clause which said that coastal states could claim additional seabed as
it became “exploitable.” It is becoming exploitable and claims are expanding.

In August 1970, the U.8. introduced “for discussion purposes” a complex and
comprehensive Draft Seabed Treaty. That treaty quickly became the focus of
much of the Seabed Committee’s discussions. In due time, other drafts or partial
drafts were forthcoming : from the Latin American group, the United Kingdom,
France, Tanzania, the Soviet Union, Malta and others,

The U.S. Draft Treaty would have national elaims end at the 200-meter depth
line, i.e,, the seaward edge of the legal continental shelf. The International Sea-
bed Area would begin at the shelf edge. It would be divided into two parts: ¢
coastal state Trusteeship Area made up of the outer continental margin (i.e., the
slope and the rise) ; and, beyond the margin, a Deep Ocean Area. Each coastal
state would decide whether, by whom and on what terms its portion of the
Trusteeship Area would be developed. However, the Area would also be subject
to some regulation by an International Seabed Resources Authority (ISRA).
And ISRA would receive a substantinl percentage of the revenues earned from
fees and payments by those explioting the Area’s oil, gas, and mineral deposits.
ISRA would receive all of the fees and payments from exploitation of the Deep
Ocean Area. ISRA’s funds would be used for a variety of purposes but particularly
to promote the economic advancement of developing states.

Power in the U.8., Draft Treaty would be shared by a one nation-one vote
Assembly and a powerful twenty-four nation Council. Decisions in the Counecil
would require a majority of what commentators have called its Big Six, i.e.,
the six most technologically advanced states, and a majority of its Little Eighteen,
i.e., the elected Council members, at least twelve of whom would have to be
developing states, These plus a Tribunal and certain other organs would try
to establish stability in the oceans in order to facilitate their exploration and
exploitation. The Tribunal, it is important to add. would have compulsory juris-
dietion and its decigions would be binding on the parties.

UN General Assembly debates on the ocean question have seen a healthy
frankness as to the “interests” of different groups of states. It is not always
clear what, if any, interest most affects the vote of a particular state, Yet some
observers think they see a pattern of groups of states defined by common
interests. The pattern is something like the following : Coastal states tend to favor
a broad territorial sea. Landlocked states and shelf-locked states (i.e., states
whose shelf ends in another state’'s shelf rather than in their own continental
slope) tend te favor a narrow territorial sea and thus a large international
zone. Technically advanced states with expertise at oil and mineral extraction
want to put those skills to use as soon as and as widely as possible. They also
want a stable arrangement which encourages substantial and profitable invest-
ment in oil and mineral extraction in the seabed. These states hope that the ex-
pansion and diversification of oil sources will keep prices low—or make them
lower—and redunce their dependence on traditional suppliers: Developing states
want a share in the financial yield of an infernational seabed authority. They
tend to fear exploitation by the technically advanced states and are concerned,
if they are also oil and mineral producing states, as to a possible threat to world
commodity price levels as produetion from these new sources enters the world
commodity market.

Maritime states want to protect the traditional freedom of the seas. Fishing
states are particularly concerned about pollution, worried about the exhaustion
of fish stocks, increasingly opposed to “foreigners” fishing in their waters—but
not happy about being exeluded from the home waters of these same foreigners,
Nuelear armed states are apprehensive concerning further international pro-
hibitions on seabed armament, They fear that expanding national claims may
keep their submarines out of certain waters, especially certain eritical straits
which have traditionally been regarded as international waters.

The above eatalogne does not include all significant groups of states. And,
needless to say, most states fall into at least two of the indicated categories.

There are many erucial questions which the 1973 Conference must face, They
include the following: Should the international zone begin at three miles? At
200 miles? At 200 meters depth ; Should there be different boundaries for differ-
ent purposes, e.g., for fishing ri,f.:hf's-'. mining, commerce, defense? Or is a “single
boundary” more logical and sensible, however difficult to achieve? And what of
the “coastal state frusteeship” in the complex T.8. Draft Treaty? Is it, as its
champions urge, the hest possible compromise between coastal state and inter-
nationalist ambitions? Or is it, as some have suggested, a disgnise for coastal
state appropriation of the seabed?

¢
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What kind of executive, legislative and judieial arms should the international
ocean regime have? Should nations, regardless of population, wealth, skills, and
other considerations, have equal votes in the regime? Or should some formula
be adopted which will give some weight to one or more of those other factors?
What relation should the ocean regime have to other UN agencies? To national
governments? To regional organizations? To corporate enterprises? Should the
ocean regime be a mere seabed claims registration «v? Or, at the other
extreme, should it be a comprehensive body with licensing, inspection, adjudica-
tion, operating and other powers? Should it have authority over marine pollu-
tion? Fishery disputes? The world prices of commodities? How, if at all, shall
it be able to enforce its determinations? Should revenues go directly to states?
Or thongh the regime? Under what formula? With what, if any, conditions?

In this catalogue of ocean questions several concerns and attitudes of the
developing nations should be stressed. Most of these nations are strongly opposed
to the great power of the Big Six in the U.S, Draft Treaty. On the other hand
many, perhaps most, of these nations want to give the proposed seabed au-
thority—or ocean authority—a power to “explore and exploit” the seabed re-
sources in the international area. This “explore and exploit” power might not
be used. It would not rule out exploration and exploitation by other entities.
Neverthiewcs it is very important to these nations that the infernational au-
thority be granted this power. There is also strong sentiment in favor of giving
the ocean authority some say as to the amount of seabed resources entering the
world commodity market and the prices at which it would be sold.

It seems certain that the technologically advanced states will have to yield
to the developing countries on one or more of the above points if they expect
the “200-milers” to settle for anything less than full sovereignty over—and full
profits from—the resources out to the 200-mile line.

It is clear that the major concern of the United States government in the ocean
debate is freedom of navigation and especially freedom of transit through inter-
national straits. High among its other goals are “security of investments” and
“stability of expectations” in as wide an area as possible of the international
seabed. However the U.8, petrolenm industry is skeptical as to the possibility
of achieving either of these goals in the international area off other nations’
coasts. And so the industry is urging that the U.S. government claim as T.8.
property the entire continental margin off the U.S. coasts so that at least in that
large—and rich—area there will be security of investments and stability of
expectations.

The U.S. mining industry professes similar doubts as to the possibility of
achieving a workable international regime in the near future. But it probably
also fears the terms which the ocean regime might set for the exploitation of
manganese nodules in the deep seabed. And so, in spite of a UN Moratorium on
the exploitation of the deep seabed the U.S. mineral industry is asking the U.S.
government to authorize and regulate such exploitation, relying on reciprocal
legislation by other technologically advanced nations to prevent an anarchy
of competing claims. This would constitute an interesting and potentially very
dangerous end run around the UN Moratorinm.

All these considerations suggest that the world needs an ocean strategy to
deal with this great ocean problem. Such an ocean strategy can play a central
part in an overall peace strategy. It could provide funds to bridge the develop-
ment gap, to lessen the threat from ocean pollution and even to help pay for a
UN peacekeeping foree. And the new or improved institutions which an effective
ocean solution might require could help develop a new faith in the eflicacy of
the United Nations.

Therg is still time for the nations of the world to respond positively and
creatively to the ocean opportunity. But there is not much time.

O
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